Patrick W. Turner AT&T South Carolina T: 803.401-2900
General Attorney-South Carolina 1600 Williams Street F: 803.254.1731
Legal Department Suite 5200 pt1285@att.com
Columbia, SC 29201 www.att.com
July 26, 2011

The Honorable Jocelyn Boyd

Chief Clerk of the Commission

Public Service Commission of South Carolina
Post Office Drawer 11649

Columbia, South Carolina 29211

Re:  Complaint and Petition for Relief of BellSouth Telecommunications, Inc. d/b/a
AT&T Southeast d/b/a AT&T South Carolina v. Affordable Phone Services, Inc.
d/b/a High Tech Communications, Dialtone & More, Inc., Tennessee Telephone
Service, LLC d/b/a Freedom Communications USA, LLC, OneTone Telecom,
Inc., dPi Teleconnect, LLC and Image Access, Inc., d/b/a New Phone
Docket No. 2010-14-C, Docket No. 2010-15-C, Docket No. 2010-16-C,
Docket No. 2010-17-C, Docket No. 2010-18-C, & Docket No. 2010-19-C

Dear Ms. Boyd:

In their letter of July 19, 2011, the Resellers informed the Commission that on June 22,
2011, administrative law judge Michelle Finnegan submitted her Proposed Recommendation in
the Consolidated Phase proceedings pending before the Louisiana Commission. Attachment A
to this letter is a copy of Judge Finnegan’s Proposed Recommendation, which adopts in full
AT&T’s Louisiana’s positions on each of the three issues in those proceedings.

The Resellers also submitted a copy of the Louisiana Staff’s Exceptions to Judge
Finnegan’s Proposed Recommendation. Attachment B to this letter is a copy of AT&T
Louisiana’s response to those exceptions, which explains that Judge Finnegan’s Proposed
Recommendation is well-reasoned, fully supported by controlling law and the evidence of
record, and consistent with:

the FCC’s Local Competition Order;

BellSouth Telecommunications, Inc. v. Sanford, 494 F.3d 439 (4™ Cir. 2007) (a
copy of which is Attachment C to this letter);

the Louisiana Staff’s letter of September 30, 2009 (a copy of which is Attachment
D to this letter);
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Adminstrative Law Judge DeVitis’ Proposed Recommendation in dPi v. AT&T
Louisiana (a copy of which is Attachment E to this letter);

the North Carolina Commission’s Order in dPi v. AT&T North Carolina (a copy
of which is Attachment F to this letter);

the North Carolina Commission’s Appellate Brief — submitted by the Office of
the North Carolina Attorney General — supporting that Order (a copy of which is
Attachment G to this letter);

the South Carolina Office of Regulatory Staff’s recommendation in these
consolidated dockets (a copy of which is Attachment H to this letter); and

the North Carolina Public Staff’s Proposed Order in the the companion
Consolidated Phase proceedings before the North Carolina Commission (a copy
of which is Attachment I to this letter).

AT&T South Carolina respectfully requests that the Commission consider this recent
development in resolving the issues presented in these consolidated dockets.

Sincerely,

-~ /-—‘
@dmda e
Patrick W. Turner
PWT/nml

Enclosure

cc: All Parties of Record
926803



STATE OF SOUTH CAROLINA )

) CERTIFICATE OF SERVICE
COUNTY OF RICHLAND )

The undersigned, Nyla M. Laney, hereby certifies that she is employed by the
Legal Department for BellSouth Telecommunications, Inc. d/b/a AT&T South Carolina
(“AT&T”) and that she has caused AT&T South Carolina’s Letter dated July 26, 2011 in
Docket Nos. 2010-14-C, 2010-15-C, 2010-16-C, 2010-17-C, 2010-18-C and 2010-19-C
to be served upon the following on July 26, 2011:

John J. Pringle, Jr., Esquire

Ellis, Lawhorne & Sims, P.A.

1501 Main Street

5 Floor

Columbia, South Carolina 29202

(Affordable Phone Services, Inc. d/b/a High Tech)
(Dialtone & More, Inc.)

(Tennessee Telephone Service, LLC d/b/a Freedom
Communications)

(OneTone Telecom, Inc.)

(dPi Teleconnect, L.L.C.)

(Image Access, Inc. d/b/a NewPhone)

(Electronic Mail)

Christopher Malish, Esquire
Malish & Cowan, P.L.L.C.
1403 West Sixth Street
Austin, Texas 78703

(dPi Teleconnect, LLC)
(Electronic Mail)



Henry M. Walker, Esquire

Bradley Arant Boult Cummings, LLP

1600 Division Street, Suite 700

Nashville, Tennessee 37203

(OneTone Telecom, Inc.)

(Tennessee Telephone Service, LLC d/b/a Freedom
Communications)

(DialTone & More, Inc.)

(Affordable Phone Services, Inc., d/b/a High Tech
Communications)

(Electronic Mail)

Paul F. Guarisco

W. Bradley Kline

PHELPS DUNBAR LLP

II City Plaza, 400 Convention Street, Suite1100
Post Office Box 4412

Baton Rouge, Louisiana 70821

(Image Access, Inc. d/b/a NewPhone)
(Electronic Mail)

C. Lessie Hammonds, Esquire
Counsel

Office of Regulatory Staff

1401 Main Street, Suite 900
Columbia, South Carolina 29201
(Electronic Mail)

F. David Butler, Esquire

Senior Counsel

S. C. Public Service Commission
Post Office Box 11649
Columbia, South Carolina 29211
(PSC Staff)

(Electronic Mail)

Joseph Melchers

General Counsel

S.C. Public Service Commission
Post Office Box 11649
Columbia, South Carolina 29211
(PSC Staff)

(Electronic Mail)
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Jocelyn G. Boyd, Esquire
Chief Clerk

S. C. Public Service Commission
Post Office Box 11649
Columbia, South Carolina 29211
(PSC Staff)

(Electronic Mail)
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LOUISIANA PUBLIC SERVICE COMMISSION
ADMINISTRATIVE HEARINGS DIVISION

DOCKET NO. U-31364

BELLSOUTH TELECOMMUNICATIONS, INC. D/B/A AT&T SOUTHEAST D/B/A
AT&T LOUISIANA
V.
IMAGE ACCESS, INC. D/B/A NEW PHONE;

BUDGET PREPAY, INC. D/B/A BUDGET PHONE D/B/A BUDGET PHONE, INC,;

BLC MANAGEMENT, LLC D/B/A ANGLES COMMUNICATIONS SOLUTIONS D/B/A
MEXICALL COMMUNICATIONS;

DPI TELECONNECT, LLC;
AND
TENNESSEE TELEPHONE SERVICE, INC. D/B/A FREEDOM COMMUNICATIONS
USA,LLC

In re: Consolidated Proceeding to Address Certain Issues Common to Dockets U-31256, U-
31257, U-31258, U-31259, and U-31260.

PROPOSED RECOMMENDATION
OF THE ADMINISTRATIVE LAW JUDGE

The findings and conclusions recommended by the administrative law judge in this
proceeding are contained within the Proposed Recommendation following this cover page.

This proposed recommendation is being issued pursuant to Rule 56 of the Rules of
Practice and Procedure of the Louisiana Public Service Commission. All parties are advised to

familiarize themselves with the Rules of Practice and Procedure, including provisions within
Rule 56 pertaining to:

(1) The filing of exceptions to the proposed recommendation (within fifteen days of the
filing of the proposed recommendation);

(2) The filing of opposition memoranda to filed exceptions to the proposed
recommendation (within fifteen days of the filing of the exception);

(3) Issuance of the final recommendation of the Administrative Law Judge (following
review of timely filed exceptions and opposition memoranda);

(4) Requests by parties to present oral argument at the Commission meeting at which the
Commissioners will consider and vote on the Jinal recommendation (within five working
days of issuance of the final recommendation); and

(5) Instances in which the deadlines for the above-described procedures may be extended,
abbreviated, or omitted.



Copies of the Rules of Practice and Procedure of the Louisiana Public Service Commission are
available from the Administrative Hearings Division.

All parties are further advised that they may ascertain whether this recommendation will
be considered at the Commission’s next monthly meeting by accessing the Commission’s web
page at http://www.lpsc.org and “clicking” on Official Business to view the Agenda for the
Commission’s upcoming monthly meeting. Alternatively, parties may obtain this information by
calling the Commission’s Administrative Hearings Division at either of the following telephone
numbers:

(225) 219-9417 or (800) 256-2397.

Baton Rouge, Louisiana, this 22nd day of June.

Myedesc, 5

Michelle Finnegan
Administrative Law Judge

cc: Official Service List
via Fax, E-mail & Regular Mail

Louisiana Public Service Commission
Administrative Hearings Division
602 N. Fifth Street
Galvez Building, 11"* Floor
Post Office Box 91154
Baton Rouge, Louisiana 70821-9154
Telephone (225) 219-9417
Fax (225) 342-5611
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Service List for U-31364
as of 6/22/2011

Commissioner(s)
Lambert C. Boissiere, Commissioner
Eric Skrmetta, Commissioner
James "Jimmy" Field, Commissioner
Clyde C. Holloway, Commissioner
Foster L. Camipbell, Commissioner

LPSC Staff Counsel
Brandon Frey, LPSC Staff Attorney

Petitioner: AT&T Louisiana

Michael D. Karno, Attorney
365 Canal Street

Suite 3060

New Orleans, LA 70130

Email: michael karno@att.com; Telephone 1:(504)528-2003: Fax:(504)528-2948; Telephone
1:(504)528-2003;

Respondent: BLC Management LLC of Tennessee D/B/A Angles Communication
Solutions d/b/a Me: icall Communications and Tennessee Telephone Service,
Inc. D/B/A Freedom Telecommunications USA, LLC

Henry Walker,

1600 Division Street

Suite 700

Nashville, TN 37203

Fax:(615)252-6363; Telephone 1:(615)252-2363;

Respondent: BLC Management, LLC

11121 Highway 70
Suite 202
Arlington, TN 38002

Respondent: Budget PrePay, Inc. D/B/A N/A

Lauren M. Walker,
P.O. BOX 3513
Baton Rouge, LA 70821

Email: Lauren. Walker@keanmiller.com; Fax:(225)388-9133; Telephone 1:(225)382-3436;

Katherine W. King,

PO Box 3513

Baton Rouge, LA 70821

Email: Katherine. King@keanmiller.com: Fax:(225)388-9133; Telephone 1:(225)382-3436:
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Respondent: dPi Teleconnect, LLC D/B/A N/A

Christopher Malish,

1403 West Sixth Street

Austin, TX 78703

Fax:(512)477-8657; Telephone 1:(512)476-8591;

Respondent: Image Access, Inc.

555 Hilton Avenue
Suite 606
Baton Rouge, LA 70808

Respondent: Image Access, Inc. D/B/A NewPhone

Paul F. Guarisco,

PO BOX 4421

400 CONVENTION STREET, SUITE 1100
Baton Rouge, LA 70821-4412

Email: paul.Guarisco@phelps.com; Fax:(225)381-9197; Telephone 1:(225)376-0241;
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LOUISIANA PUBLIC SERVICE COMMISSION
ADMINISTRATIVE HEARINGS DIVISION

DOCKET NO. U-31364

BELLSOUTH TELECOMMUNICATIONS, INC. D/B/A AT&T SOUTHEAST D/B/A
AT&T LOUISIANA
V.
IMAGE ACCESS, INC. D/B/A NEW PHONE;

BUDGET PREPAY, INC. D/B/A BUDGET PHONE D/B/A BUDGET PHONE, INC.;

BLC MANAGEMENT, LLC D/B/A ANGLES COMMUNICATIONS SOLUTIONS D/B/A
MEXICALL COMMUNICATIONS;

DPI TELECONNECT, LLC;
AND
TENNESSEE TELEPHONE SERVICE, INC. D/B/A FREEDOM COMMUNICATIONS
USA, LLC

In re: Consolidated Proceeding to Address Certain Issues Common to Dockets U-31256, U-
31257, U-31258, U-31259, and U-31260.

PROPOSED RECOMMENDATION
OF THE ADMINISTRATIVE LAW JUDGE

DRAFT ORDER

Background

BellSouth Telecommunications, Inc. d/b/a AT&T Louisiana (“AT&T Louisiana”) has
filed complaints with the Louisiana Public Service Commission (“the Commission” or “LPSC”)
against Image Access, Inc. d/b/a New Phone, Budget Prepay, Inc. d/b/a Budget Phone d/b/a
Budget Phone, Inc., BLC Management, LLC d/b/a/ Angles Communications Solutions d/b/a
Mexicall Communications, and dPi Teleconnect, LLC (collectively known as the “Resellers”).

AT&T Louisiana has also filed a complaint against Tennessee Telephone Service, Inc.

d/b/a Freedom Communications USA, LLC (“Tennessee Telephone”). On November 1, 2010, a



Stipulation Regarding Participation in Consolidated Proceeding on Procedural Issues was filed
into this consolidated docket. The stipulation outlines the Tennessee Telephone petition for
relief under Chapter 11 of the United States Bankruptcy Code in the United States Bankruptcy
Court for the Middle District of Tennessee, Nashville Division. On September 24, 2010, the
Bankruptcy Court entered an Agreed Order on Motion to Determine Automatic Stay Inapplicable
or, Alternatively, For Relief from the Automatic Stay which, among other things, terminated,
modified and annulled the automatic stay with respect to the Consolidated Proceedings in order
to allow them to proceed notwithstanding the bankruptcy filing. Accordingly, AT&T Louisiana
and Tennessee Telephone entered into the following stipulations:

I As set forth in the Relief From Stay Order, Tennessee Telephone will be bound by all

rulings and determinations made in the Consolidated Phase of the proceedings.
2. Tennessee Telephone has decided not to participate as a party to the Consolidated

Phase of the proceedings.

3. AT&T Louisiana will not oppose any motion by Tennessee Telephone Service, Inc.
d/b/a Freedom Communications USA, LLC to be removed as a party to the
Consolidated Phase of the proceeding.

On February 10, 2011, AT&T and Budget Prepay, Inc. d/b/a Budget Phone f/k/a Budget
Phone, Inc. (“Budget Phone”) filed a Motion to Dismiss in this proceeding, jointly moving that
all claims, demands and counter-claims asserted by either of them be dismissed with prejudice,
on the grounds that the parties have amicably resolved their disputes. The Commission issued

Order No. U-31364 dismissing Budget Phone as a party to consolidated docket number U-31364,

with prejudice, on February 15, 2011.

U-31364
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On May 13, 2010, the parties in all five complaint proceedings brought by AT&T
Louisiana in LPSC Dockets U-31256, U-3 1257, U-31258, U-31259, and U-31260, requested that
the Commission convene a consolidated proceeding for the purpose of resolving certain issues
common to the five complaints and common to cases pending before the regulatory commissions
of eight other states (the states of the former BellSouth region). A ruling granting the Joint
Motion on Procedural Issues was issued by Chief Administrative Law Judge Valerie Seal
Meiners, Judge Carolyn DeVitis and Judge Michelle Finnegan on May 19, 2010,

This consolidated proceeding was instituted for the limited purpose of addressing and
resolving three issues identified in the joint motion, as well as any other common issues
subsequently identified and approved for consolidation. The Parties also requested that all other
pending motions in the proceedings be held in abeyance while the common issues were
addressed. It was determined that further proceedings in the five dockets should be stayed
pending a resolution of issues in the consolidated proceeding, unless a subsequent Ruling or
Order directed otherwise. The Parties, as outlined in the stipulations submitted at the time of the
hearing, request a ruling on three basic issues that are to be decided in this consolidated docket,
which are: Cashback Offerings, the Line Connection Charge Waiver (“LCCW") and Referral
Marketing (“Word-of-Mouth”). A hearing was held on the consolidated issues on November 4
and S, 2010.

Jurisdiction and Applicable Law

The Commission holds broad power, pursuant to the Louisiana Constitution and statutes,
to regulate telephone utilities and adopt reasonable and just rules, regulations, and orders

affecting telecommunications services. South Central Bell Tel Co. v. Louisiana Public Service

Commission, 352 So0.2d 999 (La.1997).

U-31364
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Article IV, Section 21 of the Louisiana Constitution of 1974, provides, in pertinent part,

that

The Commission shall regulate all common carriers and public

utilities and have such other regulatory authority as provided by

law. 1t shall adopt and enforce reasonable rules, regulations, and

procedures necessary for the discharge of its duties and perform

other duties as provided by law.
Louisiana Revised Statutes 45:1 163, et seq., similarly provide that the Commission shall exercise
all necessary power and authority over telephone utilities and shall adopt all reasonable and just
rules, regulations and orders affecting or connected with the service and operation of such

business.

Pursuant to its authority, the Commission has issued Orders addressing specific aspects
of telecommunications services. Section 1101.B5 of the Commission’s Local Competition

Regulations provides:
Short-term promotions, which are those offered for 90 days or less, are not
subject to mandatory resale. Promotions that are offered for more than ninety
(90) days must be made available for resale, at the commission established
discount, with the express restriction that TSPs shall only offer a promotional rate

obtained from the ILEC for resale to those customers who would qualify for the
promotion if they received it directly from the ILEC.

Federal Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (codified as
amended in scattered sections of 15 and 47 USC section 251 et seq.) regulates local telephone
markets and imposes obligations on Incumbent Local Exchange Carriers (“ILECs™) to foster
competition, including requirements for ILECS to share their networks with competitors.
Pursuant to 47 USC § 251(c)(4)(A), ILECS have a duty,

to offer for resale at wholesale rates any telecommunications service that the
carrier provides at retail to subscribers who are not telecommunications carriers.

U-31364
Proposed Recommendation
Page 4



The wholesale price at which these services are to be provided is the Fetail rate less
avoided costs, pursuant to 47 USC § 252(d)(3). This duty applies to promotional offerings of
telecommunications services as well as to standard tariff offerings, except if the promotion is
provided short term. This excludes rates that are in effect for no more than 90 days and that are
not used to evade the wholesale rate obligation. 47 CFR § 51.613(a)(2). The Commission has
established that avoided cost (or wholesale discount) at 20.72% in Order U-22020 and it has

been continuously applied.
STIPULATIONS FOR CONSOLIDA TED PHASE

In accordance with the Joint Motion on Procedural Schedule submitted in these Dockets
on June 16, 2010, BellSouth Telecommunications, Inc. d/b/a AT&T Southeast d/b/a AT&T
Louisiana (“AT&T Louisiana™) and each of the Respondents in the above-referenced Dockets
(collectively the “Parties”) respectfully submit the following Stipulations for use in resolving the

issues presented in the Consolidated Phase of these Dockets.!
L Introduction

The Parties agree that in the Consolidated Phase of these dockets, it is neither practical
hor necessary to identify the terms and conditions of each and every retail promotional offering
that may be implicated by the various pleadings in these Dockets, and the Parties have not
attempted to do so in these Stipulations. Instead, the Parties submit the stipulations in Section II
below to give the Commission a general description of the representative types of promotions
that are addressed in the three issues in the Consolidated Phase - i.e., Cashback Offerings,
Referral Marketing (“Word-of-Mouth”), and Line Connection Charge Waiver (*LCCW”) - and a

general description of the representative types of AT&T retail offerings that are subject to such

! See Joint Motion on Procedural Issues submitted May 13, 2010,
U-31364
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promotions. In Sections III and IV, the Parties provide a general description of a representative
process for AT&T’s retail customers and its wholesale customers to request a promotional
offering. The Parties respectfully ask the Commission to address the issues in the Consolidated

Phase based on these stipulations and the representative types of promotions and processes

included herein.

In addressing the specific offerings in the Consolidated Phase, the Parties agree to the

following:

a. Cashback and LCCW (described at page 2, paragraphs 2(a) and 2(c), respectively, of the

Joint Motion on Procedural Issues). As to these offerings, the Parties ask the Commission in this
Consolidated Phase to assume that the Parties agree that a Respondent is entitled to receive a
promotional credit and that the only dispute is the amount of the credit to which the

Respondents are entitled.?

b. Word-of-Mouth (described at page 2, paragraph 2(b) of the Joint Motion on Procedural

Issues). As to this offering, the Parties ask that the Commission make an initial determination as
to whether the word-of-mouth referral reward program described herein is subject to the resale
obligations of the federal Telecommunications Act of 1996 and other applicable law. If the
Commission determines that the referral award program described herein is subject to
such resale obligations, the Parties ask that the Commission further assume that the Parties

agree that a Respondent is entitled to receive a promotional credit and that the only dispute is

the amount of the credit to which the Respondents are entitled.

? Some of AT&T’s cashback promotional offerings are associated with long distance services, and AT&T has
denied promotional credit requests associated with such offerings. These stipulations do not address such offerings,
and each Party reserves all rights to argue, in subsequent phases of these proceedings and in other forums, that such

promotional offerings are or are not subject to the resale obligations of the federal Telecommunications Act of 1996
and other applicable law,

U-31364
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In reaching the Stipulations below in the Consolidated Phase, no Party waives any of its
rights to, after the Commission has issued an order resolving the issues in the Consolidated
Phase, present evidence and arguments regarding each and every retail promotional offering that
may be implicated by the various pleadings in these Dockets, including how and whether credit
requests have been processed and credits issued by AT&T to any Respondent and whether a

given Respondent is entitled to receive a given amount of promotional credits.

Similarly, the Parties agree that in the Consolidated Phase, it is neither practical nor
necessary to address the facts specific to any Respondents’ requested promotional credits, or
AT&T’s processing of those credits. In order to provide context for the Commission to decide
the issues presented in the Consolidated Phase, however, the parties submit the stipulations in
Sections III and 1V below. In reaching these Stipulations in the Consolidated Phase, no Party
waives any of its rights, after the Commission has issued an order resolving the issues in the
Consolidated Phase, to present additional evidence and arguments as to retail and wholesale

requests for any offerings that are being or have been processed.

1I. Representative Description of Promotions
a. Cashback Offerings

1. Attachment A to these Stipulations are representative descriptions of various
Cashback Offerings.  Attachment B to these Stipulations are representative
descriptions of retail services and prices that are the subject of these representative
Cashback Offerings, and the parties stipulate that additional representative
descriptions of retail services and prices that are the subject of these representative
Cashback Offerings are available at:

http://cpr.bellsouth.com/pdf/1a/a996.pdf

U-31364
Proposed Recommendation
Page 7



http://cpr.bellsouth.com/pdf/la/ £996.pdf¥page=1

b.  Word-of-Mouth Offerings

2. Attachment C to these Stipulations is a representative description of a “Word-of-

Mouth” Referral Offering.
¢. LCCW Offerings

3. Attachment D to these Stipulations are representative descriptions of various LCCW
Offerings. Attachment B to these Stipulations are representative descriptions of the
retail services and prices that are the subject of these representative LCCW
Offerings, and the parties stipulate that additional representative descriptions of
retail services and prices that are the subject of these representative LCCW Offerings

are available at:

http://cpr.bellsouth.com/pdf/1a/a996.pdf

httD://cnr.bellsouth.com/ndf/la/g996.Ddf#DaQe=1

III. AT&T’s Procedure for Processing a Retail Request for a Promotional Offering

4. An AT&T retail customer is billed the standard retail price for the

telecommunications services subject to a “cashback” promotional offering. The
AT&T retail customer then requests the benefits of the cashback promotion either
on-line or by mailing in a form within the allowable time period as described in the
terms and conditions of the particular promotion. If the retail customer meets the
qualifications of the promotional offering, AT&T mails a check, gift card, or other
item (as described in the promotional offering) to the retail customer’s billing
address. This process is further described by AT&T in “frequently asked questions”

U-31364
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found at https://rewardcenter.att.com/FAQ.aspx. Attachment E to these Stipulations
is a copy of this description.

5. At the time an AT&T retail customer requests a “LCCW” promotional offering, an
AT&T retail representative determines whether the retail customer meets all
qualifications of the offering. If the retail customer meets those qualifications, the
line connection charge is waived.

6. If an existing AT&T retail customer refers a potential customer to AT&T and the
potential customer orders service(s) that qualify for the “Word-of-Mouth” Referral
Offering, the AT&T customer referring the new customer to AT&T may be entitled
[to] a referral benefit. In order to process the request for the benefit, the referring
AT&T retail customer requests the benefits of the promotion on-line by: ¢))
registering in the program; (2) nominating a potential customer before that customer
orders qualifying service(s) from AT&T; and (3) after the potential customer orders
qualifying service(s) from AT&T, providing that customer’s account information to
AT&T online. If the referring retail customer meets the qualifications of the
promotional offering, AT&T mails a gift card or other item (as described in the
promotional offering) to that retail customer’s billing address. The AT&T retail
customer that refers a potential customer as set forth above is billed the standard
retail price for the telecommunications services he or she purchases from AT&T.

IV. AT&T’s Procedure for Processing a Wholesale Request for a Promotional

Offering

7. When a Respondent purchases for resale the telecommunications services that are

subject to any of the offerings described herein, AT&T bills the Respondent the
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wholesale rate (the retail rate less the 20.72% residential resale discount established
by this Commission) for those telecommunications services.

8. After being billed by AT&T, the Respondent submits promotional credit requests
seeking any credits to which it believes it is entitled pursuant to the offering.’

9. Upon receipt of these requests, AT&T reviews them to determine whether it believes
the Respondent is entitled to the credits it requests. To the extent AT&T determines
that the Respondent is entitled to the requested credits, AT&T applies the credits that
it believes are due on a subsequent bill to the Respondent.*

10. For purposes of this Consolidated Phase, the Parties agree that AT&T did not seek
prior approval from the Commission regarding the methodology it used to calculate
the amount of promotional credits to Respondents that are the subject of the
Consolidated Phase.

Witnesses

Dr. William Taylor, an employee of National Economic Research Associates, Inc.,

testifying on behalf of AT&T.

Joseph  Gillan, an economist with a consulting practice specializing in

telecommunications, testifying on behalf of the Resellers.

Christopher Klein, an Associate Professor in the Economics and Finance Department of

Middle Tennessee State University, testifying on behalf of Resellers.

? Those stipulations address only the process for the 9-state former BellSouth region and not the process for the
other 13 states in which an AT&T entity operates as an ILEC,

* As mentioned above, neither Respondents nor AT&T stipulate that AT&T has or has not processed or applied all
credits that AT&T has deemed are due, and neither Respondents nor AT&T stipulate that AT&T has or has not
processed all credits that are actually due.

U-31364
Proposed Recommendation
Page 10



Overview of Party Positions
AT&T Louisiana’s Positions

AT&T Louisiana uses a two-step process to resell a telecommunications service that is
subject to a retail cashback promotion: (1) a reseller orders the requested
telecommunications service and is billed the standard wholesale price of the service (which is
the standard retail price of the service discounted by the 20.72% resale discount rate
established by the Commission); and (2) the reseller requests a cashback promotional credit
which, if verified as valid by AT&T Louisiana, results in the reseller receiving a bill credit in
the amount of the face value of the retail cashback benefit discounted by the 20.72% resale
discount rate established by the Commission. The issue becomes whether the 20.72% resale
discount rate is to be applied to the standard retai] price of the affected service and not to the
cashback benefit or to the retail promotional price of the service. AT&T Louisiana avers it is

correctly applying the 20.72% resale discount rate to the promotional price of the service.

AT&T Louisiana argues that the Resellers position concerning LCCW is incorrect
because discounting the $0 retail price by 20.72% produces a wholesale price of $0. It avers
it is not only the mathematically accurate result, but also the result envisioned by the 1996
Act. The controlling statute provides that wholesale prices shall be set “on the basis of retail

rates charged to subscribers for the telecommunications service requested, excluding the

portion thereof attributable to [costs avoided by the ILEC].”

Concerning the word-of-mouth program, AT&T Louisiana argues that these referrals are
marketing promotions and are not subject to resale. Resale obligations apply only to

“telecommunications services” AT&T Louisiana provides at retail, and a marketing referral
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program like “word-of-mouth” is not even arguably a telecommunications service. Rather it

is a marketing activity that AT&T induces from its customers.
The Resellers Positions

The Resellers state this docket is about preserving the viability of wholesale competition
and the efficacy of federal pricing rules. They espouse in their post-hearing brief at page 2:

At issue is whether retail should be less than wholesale — that is, whether
AT&T’s retail price for telecommunication services should ever be less than the
wholesale price at which AT&T resells those services to competitive local
exchange carriers (CLEC”) such as the Resellers. Obviously, it should not: the
whole concept behind requiring Incumbent Local exchange Carriers (“ILECs™)
like AT&T to resell their services at wholesale rates hinges on retail rates being
greater than wholesale rates. Nevertheless, the Louisiana Public Service
Commission (“Commission”) is here confronted with the problem that AT&T’s
use of “cashback™ promotions, combined with its failure to extend the full value
of those promotions to the Resellers, results in retail prices less than wholesale.
AT&T’s promotional pricing practices are unreasonable, discriminatory, and
contrary to the requirements and purposes of the Federal Telecommunications Act
of 1996 (“FTA”) and the FCC’s rules on resale.

The Resellers state the question before the Commission is how to calculate the amount
the Resellers are entitled to when reselling services subject to cash back, LCCW and referral
(or word of mouth) promotions for the month in which the promotion is earned. They argue
that no other months are in dispute. The FTA and federal regulations set the resale rate for
teleccommunications services that an ILEC may charge as “the rate for the
telecommunications service, less avoided retail costs, as described in section 51.609. Thus,
the “wholesale discount” must by léw be calculated as the avoided cost. The Resellers argue
that the appropriate method for determining the wholesale price is to first calculate the

amount of the avoided cost, then subtract the avoided cost from the actual sales price.

Resellers state that to properly determine the avoided cost, one multiplies the resale

discount factor times the standard/tariffed price. This gives one the base amount of the
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avoided cost, and thus the amount by which the wholesale amount should be less than the
retail price. They argue this is because the costs associated with the service remain the same,
even if the price is temporarily changed for a particular customer pursuant to a special sale or
promotion. They state that it also makes sense to measure the avoided costs based on the
standard/tariffed retail rate because that is how the model was originally designed, years prior
to the introduction of cashback and other promotions. The resellers state the three steps to

finding the wholesale price are:
STEP 1: Find the pre-promotion standard/tariffed retail price.

STEP 2: Find the avoided cost: multiply the standard/tariffed retail price by the

wholesale discount factor.

STEP 3: Subtract the avoided cost from the retail sales price, which is the
standard/tariffed price, or, if a promotion applies, the price after applying the promotion.
By applying this method, they state, the wholesale price is always the same amount less

than the retail price which, as AT&T’s witness acknowledged, is what the FCC intended.

The Resellers further state that they are entitled to the full value of AT&T’s cash back
promotions because according to the FTA and pertinent FCC regulations, AT&T is required to
offer its services for resale “subject to the same conditions” that AT&T offers its own end-users

and at “the rate for the telecommunications service less avoided retail costs.” There are

scenarios where this would result in AT&T giving credit balances to the Resellers.
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The LPSC Staff’s Position

Staff concludes that:

1) the proper wholesale rate applicable when a “cashback™ promotion is offered is the
“effective retail price” of the telecommunications service multiplied by the LPSC’s 20.72%

avoided cost. Staff uses the following equation: Wholesale Rate = (Retail Rate) — (Cash-back) x

(Discount).

2) credits to resellers for the WLCC promotion should be equal to the amount the reseller

was charged for the service; and

3) word-of-mouth promotions should not be available for resale.

Issues and Analysis

All parties to this proceeding are to be complimented for their work in narrowing down the
issues to be addressed by the Commission. The Joint Stipulation specifically requests that three
issues be decided. Since there is no need to review any individual promotions or offers, the
Commission, upon a review of pre-filed testimony, exhibits, testimony elicited at the hearing and

briefs on the issues, answers the questions presented to it by the Parties as succinctly as possible.

Cashback Offerings

Resale services must be sold at wholesale prices established by state commissions based
on the retail rate less avoided costs. 47 U.S.C. § 252(d)(3). The duty to sell services to resellers
at wholesale prices applies to promotional offerings of telecommunications services as well as to
standard tariff offerings, except if the promotion is provided short term (i.e., rates that are in

effect for no more than 90 days and that are not used to evade the wholesale rate obligation).

U-31364
Proposed Recommendation
Page 14



47 C.F.R. § 51.613(a)(2); See BellSouth Telecommunications, Inc. v. Sanford, 494 F.3d 439 @*

Cir. 2007) (“Sanford™).

The Parties have requested for the Commission to assume that the Parties agree that
Resellers are entitled to receive a promotional credit for cashback offerings. The Parties state the
only dispute is the amount of the credit to which the Resellers are entitled. Cashback offerings
are used to entice customers to purchase service. In the instance of AT&T, it is hoped that using
such enticements will result in customers who will not only purchase the service, but keep it long
term. “It would be irrational for AT&T to offer cashback promotions to woo customers who will
stay with the company for only one month; . . . a proper understanding of the economics of a
cashback promotion necessarily looks at a longer term.” If these cashback offerings are offered

for more than 90 days, the promotional rates shall be available for resale at the wholesale

discount.

AT&T contends that Staff’s formula is flawed because it adds the avoided cost estimate
rather than subtracting it, causing AT&T to give resellers a high credit, which therefore increases
the expense of the promotion to AT&T. AT&T postulates that “by making it more expensive for
AT&T to offer these promotions, Staff’s proposed new formula would discourage these pro-
competitive promotions that are beneficial to consumers in Louisiana.® AT&T claims that the
formula Staff proposed was an approach that was not addressed at the hearing. The Resellers
aver that the Staff’s proposal was not novel. The Resellers urge that the formula is the same as
“Taylor’s formula corrected for reality” proposed during the hearing by Reseller Witness Mr.
Joseph Gillan and illustrated on Reseller Exhibit #4. AT&T contends that the formula it uses is

the long standing fundamental formula Staff supports in all other circumstances.

* Reply brief of AT&T page 14.
® Reply brief of AT&T page 14
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A Reseller that requests a telecommunications service is to be billed the standard
wholesale price of the service (which is the standard retail price of the service discounted by the
20.72% resale discount rate established by this Commission). When the Reseller requests a valid
cashback promotional credit, the Reseller receives a bill credit in the amount of the face value of
the retail cashback benefit, discounted by the 20.72% resale discount rate established by the
Commission. A cashback promotion is a reduction in the price of a service and does not result in
a change to tariffed rates. Although this theory does not embrace the calculation methods

proposed by the Resellers or Staff, this result is consistent with the FCC’s Local Competition

Order and the orders of this Commission.

Waiver of Line Connection Charge

The Parties have stipulated that the Resellers are entitled to receive a promotional credit
for the LCCW and that the only dispute is the amount of the credit to which the Resellers are
entitled. An AT&T retail customer normally incurs a charge for the line connection. As a result
of the LCCW, the retail customer is charged nothing. The Resellers are charged the line
connection charge at the applicable wholesale discount. If the Resellers qualify for the LCCW,
they are then credited back the amount initially charged. For example, if the line connection
charge is $50, the retail customer is charged $50. However, if the LCCW is granted the retail
customer pays nothing. The amount that the Resellers are entitled to is the line connection
charge, less the applicable wholesale discount. Using 20% (for ease of calculation) as the
applicable wholesale discount, the Resellers will pay $40. The Resellers are entitled to a credit
of the amount paid, namely $40. Under the Reseller’s proposal, the LCCW would amount to a
rebate and thus the full amount, prior to the application of the wholesale discount, must be

credited to the Reseller. We agree with Staff's conclusion that the application espoused by the
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Resellers can result in a situation where AT&T pays the Resellers to connect its customers.
Accordingly, the proper method for applying the waiver of the line connection charge is to

provide a credit to Resellers equal to the amount previously charged to the Resellers.
Word of Mouth Promotion

The Parties ask that the Commission make an initial determination as to whether the
word-of-mouth referral reward program described herein is subject to the resale obligations of
the federal Telecommunications Act of 1996 and other applicable law. They propose that if the
Commission determines that the referral award program is subject to such resale obligations, that
the Commission assume the Parties agree a Reseller is entitled to receive a promotional credit

and determine the amount of the credit to which the Resellers are entitled.

The Commission agrees with the positions of Staff and AT&T Louisiana that word-of-
mouth is a promotion that is not subject to resale. Retail customers of AT&T can receive
promotional benefits such as cash or gift cards under word-of-mouth promotions. The retail
customers, who choose to participate in said program, convince friends and family members who
are not currently retail customers of AT&T to purchase particular services. The retail customers
who convinced friends and family members to sign up for AT&T’s offerings must then apply to
receive the cash or near-cash offerings. This word-of-mouth referral is not a

“telecommunications service” AT&T provides at retail. It is the result of AT&T’s marketing

referral program and should not be subject to resale.
In accordance with the conclusions reached in this consolidated docket;

IT IS HEREBY ORDERED that when AT&T extends cashback offerings to its retail

customers for more than 90 days, the promotional rates shall be available for resale to the
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Resellers at the wholesale discount. A Reseller that requests a telecommunications service is to
be billed the standard wholesale price of the service. This equals the standard retail price of the
service discounted by the resale discount rate established by this Commission. The Commission
has previously established the resale discount rate as 20.72%. When the Reseller requests a valid
cashback promotional credit, the Reseller receives a bill credit in the amount of the face value of

the retail cashback benefit, discounted by the resale discount rate of 20.72%.

IT IS FURTHER ORDERED that if the Resellers are entitled to receive a promotional

credit for the LCCW, the Resellers are entitled to a credit of the LCCW, less the applicable

resale discount rate.,

IT IS FURTHER ORDERED that word-of-mouth promotions are hot a
“lelecommunications servicg. The word-of-mouth promotion is the result of AT&Ts marketing

referral program and is not subject to resale.

BY ORDER OF THE COMMISSION
BATON ROUGE, LOUISTIANA

DISTRICT II
CHAIRMAN JAMES M. FIELD

DISTRICT IV
VICE CHAIRMAN CLYDE C, HOLLOWAY

DISTRICT V
COMMISSIONER FOSTER L. CAMPBELL

DISTRICT 11
COMMISSIONER LAMBERT C. BOISSIERE, 11

EVE KAHAO GONZALEZ
SECRETARY

DISTRICT I
COMMISSIONER ERIC F. SKRMETTA
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ATTACHMENT B



at&t Michael D. Karno AT&T Loulsiana
General Attorney 365 Canal Street, Suite 3060

Louislana New Orieans, LA 70130

Telephone: (504) 528-2003
Facsimlle:  (504) 528-2948
michael.kamo@att.com

July 22, 2011

Ms. Terri Lemoine

Louisiana Public Service Commission
The Galvez Building, 12% Floor

602 North 5 Street

Baton Rouge, LA 70125

Re:  U-31364 Consolidated Proceeding of dockets:
U-31256: BST v. Image Access
U-31257: BST v. Budget Prepay
U-31258: BST v. BLC Management
U-31259: BST v. dPi Teleconnect
U-31260: BST v. Tennessee Telephone

Dear Ms. Lemoine;

In accordance with Rule 3 of the LPSC Rules regarding filing via facsimile,
enclosed are the original and two (2) copies of AT&T Louisiana's Opposition
Memorandum to Exceptions of Resellers and Staff supporting our filing today via
facsimile. The facsimile transmission fee of $25.00 is also included. I am enclosingan
additional copy of this filing which I request that you please date stamp and return to me
in the envelope provided.

Thank you for your assistance in this matter.

Sincerely,

Michael D. Karno

MDK/tbd
Enclosures
cc: Official Service List (w/enclosure) (via email and U.S. Mail)
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LOUISIANA PUBLIC SERVICE COMMISSION
ADMINISTRATIVE HEARINGS DIVISION

BellSouth Telecommunications, Inc. D/B/A AT&T
Southeast D/B/A AT&T Louisiana versus Image
Access, Inc. D/B/A New Phone

Docket No. U-31256

BellSouth Telecommunications, Inc. D/B/A AT&T
Southeast D/B/A AT&T Louisiana versus Budget
Prepay, Inc. D/B/A Budget Phone D/B/A Budget
Phone, Inc.

Docket No. U-31257

BellSouth Telecommunications, Inc. D/B/A AT&T
Southeast D/B/A AT&T Louisiana versus BLC
Management, LLC D/B/A Angles Communications
Solutions D/B/A Mexicall Communications

Docket No. U-31258

BellSouth Telecommunications, Inc. D/B/A AT&T
Southeast D/B/A AT&T Louisiana versus dPi
Teleconnect, LLC

Docket No. U-31259

BellSouth Telecommunications, Inc. D/B/A AT&T
Southeast D/B/A AT&T Louisiana versus Tennessee
Telephone  Service, Inc. D/B/A  Freedom
Communications USA, LLC

Docket No. U-31260
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CONSOLIDATED
DOCKET NO. U-31364

AT&T LOUISIANA’S OPPOSITION MEMORANDUM TO
EXCEPTIONS OF RESELLERS AND STAFF

In accordance with Rule 56 of the Rules of Practice and Procedure of the Louisiana

Public Service Commission (“the Commission”) and the Proposed Recommendation of the

Administrative Law Judge (“Proposed Recommendation”) entered in this docket on June 22,

1
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2011, BellSouth Telecommunications, LLC' d/b/a AT&T Louisiana (“AT&T Louisiana™)
respectfully submits its Opposition Memorandum to the Exceptions to the ALJ’s Proposed
Recommendation filed by the Resellers on July 12, 2011 (“Resellers Exceptions”) and to the
Staff’s Exceptions to Proposed Recommendation/Draft Order filed on July 12, 2011 (“Staff’s
Exceptions™).?

Contrary to these Exceptions, the Proposed Recommendation is well-reasoned, fully
supported by controlling law and the evidence of record, and consistent with:

the FCC’s Local Competition Order;

BellSouth Telecommunications, Inc. v. Sanford, 494 F.3d 439 (4™ Cir. 2007)
(“Sanford”);

the Staff’s letter of September 30, 2009;
Judge DeVitis’ Proposed Recommendation in Commission Docket No. U-30976;
the North Carolina Commission’s Order in dPi v. AT&T North Carolina;

the North Carolina Commission’s Appellate Brief (submitted by the Office of the
North Carolina Attorney General) supporting that Order;

the South Carolina Office of Regulatory Staff's recommendation in the
companion Consolidated Phase proceedings before the South Carolina
Commission; and

the North Carolina Public Staff’s Proposed Order in the the companion
Consolidated Phase proceedings before the North Carolina Commission.

! Effective July 1, 2011, BellSouth Telecommunications, Inc. was converted to

BellSouth Telecommunications, LLC by operation of Georgia law (the law of the state in which
the former BellSouth Telecommunications, Inc. was incorporated).

2 While the Staff’s Exceptions address only the cashback issue, the Resellers’
Exceptions address all three issues in this docket. Moreover, the Resellers’ Exceptions present
many of the same “cashback” arguments as Staff presents in its Exceptions. AT&T Louisiana’s
Objection, therefore, focuses on the Resellers’ Exceptions and addresses any additional
arguments the Staff presents as necessary.
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In sharp contrast, AT&T Louisiana is not aware of any decisions, recommendations, or briefs
that adopt the Resellers’ position on any of the three issues in this docket, and the Resellers do
not cite to any in their Exceptions. Accordingly, AT&T Louisiana respectfully requests that the
Administrative Law Judge issue a Final Recommendation that is consistent in every respect with
the Proposed Recommendation.

EXCEPTION NO. 1 (CASHBACK)

The Resellers argue that “[t]he Proposed Recommendation fails to apply the avoided cost

29

discount to the ‘effective retail rate’ and that it improperly “appl[ies] the Commission’s

discount twice.”

The evidence squarely refutes both of these arguments. The parties stipulated
that under AT&T Louisiana’s method that is endorsed by the Proposed Recommendation: (1) a
reseller orders the requested telecommunications service and is billed the standard wholesale
price of the service (which is the standard retail price of the service discounted by the
Commission-approved 20.72% resale discount rate); and (2) the reseller requests a cashback
promotional credit which, if verified as valid by AT&T Louisiana, results in the reseller
receiving a bill credit in the amount of the‘ face value of the retail cashback benefit discounted by
the the Commission-approved 20.72% resale discount rate.* Dr. Taylor correctly testified that
applying the Commission-approved resale discount to both the retail price and to the cashback

amount in this manner is “algebraically identical” to applying the discount “precisely once” to

the retail promotional price (which often was referred to during the hearing as the effective retail

3 See Resellers’ Exceptions at 2. Similarly, the Staff argues that the Proposed
Recommendation “fails to first calculate the ‘effective retail rate’ created by the ‘cash-back
offering’ prior to applying the wholesale discount . . . .”See Staff’s Exceptions at 2.
See Stipulations for Consolidated Phase at §§7-9; Taylor Direct at 14).
3
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price:).5 This evidence fully supports the Proposed Recommendation’s conclusion that AT&T
Louisiana’s method is appropriate, and that conclusion is consistent with: the FCC’s Local
Competition Order;® Sanford, the Staff’s letter of September 30, 2009;’ Judge DeVitis’ Proposed
Recommendation in Commission Docket No. U-30976;% the North Carolina Commission’s
Order in dPi v. AT&T North Carolina;? the North Carolina Commission’s appellate brief
(submitted by the Office of the North Carolina Attorney General) supporting that Order;'" the
South Carolina Office of Regulatory Staff’s Recommendation in the companion Consolidated
Phase proceedinés before the South Carolina Commission;'! and the North Carolina Public
Staff’s Proposed Order in the the companion Consolidated Phase proceedings before the North

12 AT&T Louisiana is not aware of any decisions, recommendations, or

Carolina Commission.
briefs that adopt the Resellers’ position on any of the three issues in this docket, and the
Resellers do not cite to any in their Exceptions.

The Resellers’ contend that the Proposed Recommendation “is at odds with . . . ALJ
DeVitis’ proposed recommendation in Commission Docket No. U-30976,” see Resellers’
Exceptions at 2, but that contention cannot be taken seriously. As explained in Judge DeVitis’

Proposed Recommendation in that docket, dPi (a Reseller) ordered telecommunications services

that were subject to retail cashback promotions from AT&T Louisiana, and AT&T Louisiana

’ See Tr. Vol. I at 36, 59 (emphasis added). See also AT&T Louisiana’s Post-
Hearing Brief at 2-4.

See AT&T Louisiana’s Post-Hearing Brief at 4-8.

’ Seeld at11.

8 See Id. The Resellers contention that the Proposed Recommendation in this
docket is “at odds with” Judge DeVitis* Proposed Recommendation (see Resellers’ Exceptions at
2) is refuted below.

See AT&T Louisiana’s Post-Hearing Brief at 13.

10 See AT&T Louisiana’s Notice of Subsequent Developments at 3 (filed in Docket
No. 31364 on April 27, 2011).

Y at2.

12 See AT&T Louisiana’s Letter filed June 21, 2011.

4
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charged dPi the retail rate for those services less the Commission-approved 20.72% resale
discount."® dPi requested cashback promotional credits associated with the services it ordered,*
and AT&T Louisiana denied those requests on the grounds that the cashback promotion was not
subject to resale.'> Judge DeVitis x;uled that these promotions were subj e;:t to resale.'® The issue,
therefore, became the amount of credit AT&T Louisiana owed dPi: “dPi argu[ed] that it should
receive the full amount of the cash back premium offered to AT&T’s retail customers, not the
premium amount reduced by the wholesale discount factor as claimed by AT&T™! and AT&T
Louisiana “argu[ed] that any award should also be reduced by the 20.72% residential discount
established by the Louisiana Commission . . . .”'® This is the same issue as the “cashback” issue
that is addressed in the Proposed Recommendation in this docket — what is the appropriate
amount of credit owed. Consistent with the Proposed Recommendation in this docket, Judge
DeVitis’ Proposed Recommendation notes that “dPi argues unconvincingly that it should receive
the enter amount of the cash back promotion, unreduced by any wholesale discount”" and finds
instead that “[a]ll cash back promotions are to be reduced by the wholesale residential
discount which in Louisiana has been established to be 20.72%."*°

Finally, the Resellers and Staff are mistaken when they argue that the Proposed
Recommendation is inconsistent with BellSouth Telecom. Inc. v. Sanford, 494 F.3d 439 (4th Cir.

2007).2"' Their primary argument is that Sanford requires the resale discount to be applied to the

13 See Proposed Recommendation in Docket No. U-30976 at 9, 7.
M Id at 10, §12.
B Id at10, 9913, 17.

16 Id. at 15.
17 Id at 6.
18 Id. at 8.

19 Id. at 25 (emphasis added).

Id. at 26 (emphasis in original).

Resellers’ Exceptions at 2-3; Staff’s Exceptions at 3-4.
5
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“promotional” or “effective” retail price of the service.”® As explained above, however, that is
exactly what the method endorsed by the Proposed Recommendation does. This is evident
when the method endorsed by the Proposed Recommendation is applied to the example set out in
the Sanford decision itself. In that example, a service priced at $120 per month is subject to a
monthly rebate check for $100. The Sanford court found that the appropriate wholesale price for
this service is $16, and the method endorsed by the Recommended Order produces this identical
$16 wholesaie price.”? In contrast, the methods endorsed by the Resellers and the Staff do not.**
Clearly, the Proposed Recommendation is consistent with Sanford, and any suggestion to the
contrary is refuted by the unequivocal statement of the North Carolina Commission — the very
Commission whose orders were affirmed by the Sanford decision — that “the method of
calculating the promotional credits advocated by AT&T is consistent with the method
approved in Sanford.”25

EXCEPTION NO. 2 (CASHBACK)

The Resellers argue that the Proposed Recommendation “fails to consider that its method
for calculating cash back credits creates a wholesale price which is greater than retail »?  As
explained at pages 16 to 17 of AT&T Louisiana’s Post-Hearing Brief, however, what the

Resellers really mean is that they would receive less money from AT&T Louisiana for keeping

2 Resellers’ Exceptions at 2, Staff’s Exceptions at 3. The Resellers proffer a second

argument that Sanford somehow supports their position (which AT&T Louisiana squarely
refutes below) that “resellers must be subject to a lower, wholesale charge as compared to retail
customers.” Resellers’ Exceptions at 3. The Resellers, however, cite no language in the Sanford
decision to support this argument, and for good reason — no such language appears in the
decision.

ii See, e.g., AT&T Louisiana’s Post-Hearing Brief at 8-9.

Id

% See North Carolina Commission’s Brief (attached to AT&T Louisiana’s Notice of
Subsequent Developments) at 17 (emphasis added).

26 See Resellers’ Exceptions at 5.
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service for only one month than a retail customer would receive from AT&T Louisiana for
keeping service for only one month. After all, their witness Mr. Gillan acknowledged that if a
Reseller retains service for more than a single month, the Reseller pays a net amount that is not
only less than what the retail customer pays, but that is less by the 20.72% resale discount rate
established by the Commission.?’ The Proposed Recommendation declines the Resellers’
invitation to consider a single month in isolation and, instead, appropriately endorses a method
that produces wholesale prices that are less than retail prices when viewed over any reasonable
period of time.?® This is consistent not only with the testimony of AT&T Louisiana witness Dr.
Taylor,29 but also with the testimony of Reseller witness Dr. Klein, who acknowledged that in
considering pricing questions like the ones in this docket, “you would have to look at more than
one month.”® It also is consistent with the South Carolina ORS Recommendation in the
companion Consolidated Phase docket before the South Carolina Commission,”’ the North
Carolina Commission’s Appellate Brief,*? and the North Carolina Public Staff’s Proposed Order

in the companion Consolidated Phase docket before the North Carolina Commission.>

27 SeeTr. Vol. Il at 36, AT&T Cross-Examination Exhibit No. 7.

2 See AT&T Louisiana’s Post-Hearing Brief at 16-20; AT&T Louisiana’s Reply
Brief at 14-18.

2 See, e.g., AT&T Louisiana’s Post-Hearing Brief at 17-20.

% SeeTr. Vol. T at 71; Joint Exhibit 4 at 58.

3 See South Carolina ORS Recommendation (attached to AT&T Louisiana’s Notice
of Subsequent Developments) at 3 (“While we believe that it is not appropriate to consider only
the month in which the cash-back is received, ORS believes that these types of promotion should
be evaluated over a reasonable period of time.”).

32 See North Carolina Commission’s Appellate Brief (attached to AT&T Louisiana’s
Notice of Subsequent Developments) at 19 (“the argument is not compelling that the difference
between the retail price and wholesale price in a particular month is problematic . .. .”).

3 See North Carolina Public Staff’s Proposed Order (attached to AT&T Louisiana’s
Letter filed June 21, 2011) at 7. (“Thus, while in a single month the wholesale rate may exceed
the retail price, it is appropriate to compare the wholesale and effective retail rates over a longer
period than a single month.”).
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Even if it were appropriate to consider a single month in isolation as proposed by the
Resellers (and it is not), the Resellers are simply wrong when they argue that FCC regulations
“require that wholesale prices should always be less than retail prices.™* The FCC’s Local
Competition Order clearly contemplates — and even encourages — short-term situations in which
the wholesale price is greater than the retail price, recognizing that the pro-competitive effects of
such short-term situations outweigh any anticompetitive effects.®®

This provision of the Local Competition Order, the evidence of record, and AT&T
Louisiana’s submissions also refute the argument that the Proposed Recommendation places
Resellers “at a competitive disadvantage to AT&T.”® If a Reseller gives its end user the same
cashback benefit as AT&T Louisiana gives its retail customer, and if the Reseller prices its
service only slightly higher than AT&T Louisiana’s retail prices for similar services, AT&T
Louisiana’s method allows the Reseller to use the same cashback offering AT&T Louisiana uses
to attract a customer for a mere fraction of the out-of-pocket amount AT&T Louisiana incurs.”’
This clearly does not put the Reseller at a competitive disadvantage. The evidence of record, of
course, demonstrates that Resellers’ prices typically are significantly higher than AT&T
Louisiana’s retail prices for similar services,’® and the Resellers presented no evidence that they
actually give their customers the same cashback benefit that AT&T Louisiana gives its
qualifying retail customers (or any cashback benefit at all, for that matter). Even in situations in

which the Resellers contend the retail price is “negative” in the first month, therefore, the

34 See Resellers’ Exceptions at 5 (emphasis added).

3 See AT&T Louisiana’s Reply Brief at 15-16. See also North Carolina
Commission’s Brief at 17 (citing this provision of the Local Competition Order, among other
things, in support of its conclusion that the “wholesale must always be lower than retail”
argument is “flawed for several reasons”).

3 See Staff’s Exceptions at 2.

37 See AT&T Louisiana’s Post-Hearing Brief at 17-18; Attachment B.

38 See AT&T Louisiana’s Post-Hearing Brief at 20 n.49.

8
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Resellers typically receive positive revenue in the first month of a cashback promotional
offering, while AT&T Louisiana is out-of-pocket in the first month.*® This cannot realistically
be viewed as putting a Reseller at a competitive disadvantage to AT&T.

The Resellers further argue that the Proposed Recommendation errs in not adopting the

£4O

modified formula proposed by Staff in its Brie This argument is without merit for all of the

reasons set forth above and others, including without limitation: the proposed modified formula
distorts the Commission-approved avoided cost discount by overstating the estimated avoided

costs;*! it impermissibly establishes nonuniform wholesale discount rates without a supporting

42

avoided cost study; - and it would have a chilling effect on promotional offerings to the

“ Accordingly, the North Carolina Commission’s Appellate

detriment of Louisiana consumers.
Brief correctly notes that this modified formula (which dPi proposed in that proceeding) is
“incorrect mathematically” and “ignores the formula that is inherent in the FCC regulation . . .

44

EXCEPTION NO. 3 (LINE CONNECTION CHARGE WAIVER (“LCCW”))

The Resellers acknowledge that AT&T Louisiana “offers [the LCCW] promotion to retail
and wholesale customers at the same price: $0.00.7" They contend, however, that AT&T
Louisiana is required to actually pay the Resellers when AT&T Louisiana connects the lines the

Resellers use to provide service to (and collect revenue from) their end user customers, relying

39 See AT&T Louisiana’s Post-Hearing Brief at 17-18; Attachment B.
See Resellers’ Exceptions at 6-8. See also Staft’s Exceptions at 3-4;.

4l See AT&T Louisiana’s Reply Brief at 11-22.

2 See Id. at 22-23. See also North Carolina Commission Brief at 20 (rejecting this
modified formula as proposed by dPi because “without performing a cost study, it is not
appropriate for the [North Carolina Commission] to abandon the 21.5% percentage discount
established for AT&T.”).

See Id. at 5-8.
See North Carolina Commission Brief at 10.
Resellers’ Exceptions at 9.

44
45
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again on their erroneous assertion that “the wholesale price of a service should always be less
than retail.”*® The Proposed Recommendations’ rejection of this absurd position is appropriate
for all of the reasons set forth at pages 26 through 29 of AT&T Louisiana’s Post-Hearing Brief.
It is also consistent with the Staff’s Post-Hearing Brief in this docket,*’ as well as the South
Carolina ORS Recommendation®® and the North Carolina Public Staff’s Proposed Order® in the
companion Consolidated Phase proceedings in those states.

EXCEPTION NO. 4 (WORD-OF-MOUTH)

The Resellers argue that AT&T Louisiana must make the “word-of-mouth” promotion
available for resale because it “reduces the customer’s ‘effective retail rate’ just as much as the
cash back promotion . . . .”° This argument is refuted by the testimony of Reseller witness Dr.
Klein, who conceded that if a retail customer does nothing more than purchase a
telecommunications service from AT&T Louisiana, that customer does not receive any benefit
under the word-of-mouth promotion.®’ Instead, to receive a word-of-mouth benefit, a retail

customer must take the additional action of contacting and convincing a person who is not an

“oom

4 See Staff’s Post-Hearing Brief at 8 (“Staff agrees with AT&T’s position, and for
the reasons provided by AT&T, believes that the proper method for applying the waiver of the
line connection charge is to provide a credit to the previously charged amount to the Reseller.”).

See South Carolina ORS Recommendation (attached to AT&T Louisiana’s Notice

of Subsequent Developments) at 4. (“ORS’s position is that the waiver should be in the amount
of a credit to zero out the amount previously charged to the Reseller. In this manner, the Reseller
is not paid for the Line Connection Charge. Thus, ORS recommends that the Commission adopt
AT&T’s position on this issue.”)

9 See North Carolina Public Staff’s Proposed Order (attached to AT&T Louisiana’s
Letter filed June 21, 2011) at 8. (“In regard to the LCCW, the effective retail rate is zero, so the
effect of the promotion is that neither retail nor wholesale customers are charged the line
connection charge. This hardly seems inequitable.”).

50 Resellers’ Exceptions at 10.

' Klein Cross, Tr. Vol. II at 93-94.
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AT&T retail customer to buy a qualifying AT&T service.*> And as Dr. Taylor further explained,
a retail customer can receive one, two, or more payments under the word-of-mouth promotion
without changing the telecommunications services she buys.”® Clearly, the “word-of-mouth”
benefits do not impact the price a retail customer pays for retail services, and the Proposed
Recommendation appropriately rejects the Resellers’ contentions to the contrary. The Proposed
Recommendation’s adoption of AT&T Louisiana’s position on this issue is consistent with the
Staff's Post-Hearing Brief in this docket,”® as well as the South Carolina ORS
Recommendation®® and the North Carolina Public Staff's Proposed Order™ in the companion
Consolidated Phase proceedings in those states.
CONCLUSION

For the reasons set forth above, AT&T Louisiana respectfully requests that the

Administrative Law Judge issue a Final Recommendation that is consistent in every respect with

the Proposed Recommendation.

2 I

53 Taylor Direct at 35.

54 See Staff’s Post-Hearing Brief at 8 (“Staff agrees with AT&T that the word-of-
mouth promotions should not be subject to resale.”).

5 See South Carolina ORS Recommendation (attached to AT&T Louisiana’s Notice
of Subsequent Developments) at 3. (“ORS submits that resale obligations apply only to
‘telecommunications services’ the ILEC provides at retail, and a marketing referral program like
‘word-of-mouth’ should not be subject to resale. Therefore, ORS recommends that the
Commission adopt AT&T’s position on this issue.”)

See North Carolina Public Staff’s Proposed Order (attached to AT&T Louisiana’s
Letter filed June 21, 2011) at 9. (“The Commission believes that the Word-of-Mouth referral
program is analogous to the sales efforts described in the cross-examination of Dr. Klein and is
essentially a marketing program for AT&T’s services. The Commission is aware of nothing in
the Local Competition Order requiring a program that markets retail services to be made
available for resale by a competitor. The Commission, therefore, finds and concludes that the
Word-of-Mouth referral program should likewise not be required to be made available for
resale.”).
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BELLSOUTH TELECOMMUNICATIONS, LLC
D/B/A AT&T SOUTHEAST D/B/A AT&T
LOUISIANA

ichael Karno
AT&T Legal Department
Suite 3060

365 Canal Street

New Orleans, LA. 70130-1102
Phone: (504) 528-2003
E-mail: mk9759(@att.com

And

Patrick W. Turner

1600 Williams Street, Room 5200
Columbia, SC 29201

Phone: (803) 401-2900

Fax: (803) 254-1731 ,
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been served upon all parties on the Official Service List, by U.S. Mail and electronic mail.
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P

United States Court of Appeals,
Fourth Circuit.
BELLSOUTH TELECOMMUNICATIONS, IN-
CORPORATED, Plaintiff-Appellee,
V.

Jo Anne SANFORD, Chairman; Robert V. Owens, Jr.;
Sam J. Ervin, IV; Lorinzo L. Joyner; Howard N. Lee;
William Thomas Culpepper, II; James Y. Kerr, 11,
Commissioners, in their official capacities as Com-
missioners of the North Carolina Utilities Commis-
sion, Defendants-Appellants,
and
North Carolina Utilities Commission; Robert K.
Kroger, Commissioner, Defendants,

Image Access, Incorporated, Intervenor/Defendant.

No. 06-1678.
Argued: March 14, 2007.
Decided: July 25, 2007.

Background: Incumbent telecommunications pro-
vider brought action against commissioners of North
Carolina Utilities Commission, challenging orders in
which Commission determined, pursuant to Tele-
communications Act, that value of incumbent pro-
vider's incentive offers, when extended to subscribers
for more than 90 days, created promotional rate that
had to be offered to competing providers in form of
reduced wholesale price. The United States District
Court for the Western District of North Carolina,
Graham C. Mullen, Senior District Judge, 2006 WL
1367379, granted summary judgment for incumbent
provider. Commissioners appealed.

Holding: The Court of Appeals, Niemeyer, Circuit
Judge, held that value of incentives that are offered to
subscribers by incumbent telecommunications pro-
viders and extend for more than 90 days must be re-
flected in retail rate used for computing wholesale rate
that is to be charged to competing providers under
Act.

Reversed and remanded with instructions.

Williams, Chief Judge, filed a separate opinion

Page 1

concurring in part and in the judgment.
West Headnotes

[1] Telecommunications 372 €644

372 Telecommunications
3721 In General
372k633 Judicial Review or Intervention in
General
372k644 k. Standard and Scope of Review.
Most Cited Cases

Actions of state commissions taken under Tele-
communications Act are reviewed in federal court de
novo to determine whether they conform with statu-
tory requirements. Telecommunications Act of 1996,
§ 101,47 U.S.C.A. §§ 251,252,

[2] Telecommunications 372 €644

372 Telecommunications
3721 In General
372k633 Judicial Review or Intervention in
General
372k644 k. Standard and Scope of Review.
Most Cited Cases

Although actions of state commissions taken
under Telecommunications Act are reviewed in fed-
eral court de novo, order of state commission may
deserve measure of respect in view of commission's
experience, expertise, and the role that Congress has
given it in Act. Telecommunications Act of 1996, §
101,47 U.S.C.A. §§ 251, 252.

[3] Statutes 361 €219(6.1)

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k213 Extrinsic Aids to Construction
361k219 Executive Construction
361k219(6) Particular Federal Sta-
tutes
361k219(6.1) k. In General. Most
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Cited Cases

Although orders of state commissions construing
Telecommunications Act fall outside domain of
Chevron and its mandate of deference to reasonable
agency interpretations of ambiguous statutes, given
that Act delegated interpretive authority to Federal
Communications Commission (FCC), not state com-
missions, views of state commissions may neverthe-
less deserve Skidmore respect, which flows from
principle that well-reasoned views of agencies im-
plementing a statute constitute a body of experience
and informed judgment to which courts and litigants
may properly resort for guidance. Telecommunica-
tions Act of 1996, §§ 101, 101(d)(1), 101,47 U.S.C.A.
§§ 251, 251(d)(1), 252.

[4] Telecommunications 372 €910

372 Telecommunications
372111 Telephones
372111(F) Telephone Service
372k899 Judicial Review or Intervention
372k910 k. Standard and Scope of Re-
view. Most Cited Cases

Respect was due to orders of North Carolina
Utilities Commission on judicial review of those or-
ders under Telecommunications Act, given that or-
ders, which provided that value of incentive offers
made by incumbent telecommunications provider,
when extended to subscribers for more than 90 days,
created promotional rate that had to be offered to
competing providers in form of reduced wholesale
price, resulted from deliberative notice and comment
process, demonstrated valid and thorough reasoning,
including careful reading and harmonizing of relevant
authorities and policies, and aligned with decisions of
other state commissions. Telecommunications Act of
1996, § 101(c)(4)(A), 47 U.S.C.A. § 251(c)(4)(A); 47
C.FR. §51.613(a)(2).

[5] States 360 €~4.19

360 States
3601 Political Status and Relations
3601(A) In General
360k4.19 k. Cooperation Between State and
United States. Most Cited Cases
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In a scheme involving cooperative federalism,
federal courts should recognize the considered role of
state agencies that have accepted Congress's invitation
to become crucial partners in administering federal
regulatory schemes.

[6] Telecommunications 372 €865

372 Telecommunications
372111 Telephones
37211I(F) Telephone Service
372k854 Competition, Agreements and
Connections Between Companies
372k865 k. Resale. Most Cited Cases

Promotions and incentives offered to subscribers
by incumbent telecommunications provider, in the
form of gift cards, coupons, and gifts, were not
themselves ‘“telecommunications” for purposes of
provision of Telecommunications Act requiring in-
cumbent local exchange carriers (LECs) to offer tel-
ecommunications services at wholesale rates for resale
by competing providers. Telecommunications Act of
1996, §§ 3(a, c), 101(c)(4), 47 U.S.C.A. §§ 153(43,
46), 251(c)(4).

[7] Telecommunications 372 €865

372 Telecommunications
372111 Telephones
372111(F) Telephone Service
372k854 Competition, Agreements and
Connections Between Companies
372k865 k. Resale. Most Cited Cases

As used in provision of Telecommunications Act
requiring incumbent local exchange carriers (LECs) to
offer telecommunications services at wholesale rates
for resale by competing providers, term “telecommu-
nications service” describes both sides of the service
contract between an incumbent LEC and consumer:
(1) the telecommunications offered by LEC and (2)
the fee paid by consumer. Telecommunications Act of
1996, § 101(c)(4), 47 U.S.C.A. § 251(c)(4).

[8] Telecommunications 372 €866

372 Telecommunications
372111 Telephones
372111(F) Telephone Service
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372k854 Competition, Agreements and
Connections Between Companies
372k866 k. Pricing, Rates and Access
Charges. Most Cited Cases

Although incentives offered to subscribers by
incumbent local exchange carriers (LECs), such as
rebates or gift cards, are not telecommunications, as
defined by Telecommunications Act, they do reduce
the retail price or fee for telecommunications, and
therefore incentives are part of “the offering of tele-
communications” which incumbent LECs must make
to would-be competitors under Act. Telecommunica-
tions Act of 1996, § 101(c)(4), 47 US.C.A. §
251(c)(4).

[9] Telecommunications 372 €~866

372 Telecommunications
372111 Telephones
37211(F) Telephone Service
372k854 Competition, Agreements and
Connections Between Companies
372k866 k. Pricing, Rates and Access
Charges. Most Cited Cases

Salient question in determining whether incentive
offered to subscribers by incumbent local exchange
carrier (LEC) is part of “the offering of telecommu-
nications” that incumbent LECs must make to
would-be competitors under Telecommunications Act
is whether the incentive affects the “fee” for tele-
communications. Telecommunications Act of 1996, §
101(c)(4), 47 U.S.C.A. § 251(c)(4).

[10] Telecommunications 372 €866

372 Telecommunications
372111 Telephones
372111(F) Telephone Service
372k854 Competition, Agreements and
Connections Between Companies
372k866 k. Pricing, Rates and Access
Charges. Most Cited Cases

Value of incentives, such as gift cards, checks,
coupons for checks, or similar types of marketing
incentives that are offered to subscribers by incumbent
telecommunications providers and extend for more
than 90 days must be reflected in retail rate used for
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computing wholesale rate that is to be charged to
competing providers under Telecommunications Act.
Telecommunications Act of 1996, §§ 101(c)(4),
101(d)(3), 47 U.S.C.A. §§ 251(c)(4), 252(d)(3); 47
CF.R. § 51.613(a)(2).

*441 ARGUED: Margaret A. Force, Assistant At-
torney General, North Carolina Department of Justice,
Raleigh, North Carolina, for Appellants. Matthew
Patrick McGuire, Nelson, Mullins, Riley & Scarbo-
rough, L.L.P., Raleigh, North Carolina, for Appellee.
ON BRIEF: Roy Cooper, North Carolina Attorney
General, Raleigh, North Carolina, for Appellants.
Frank A. Hirsch, Jr., Nelson, Mullins, Riley & Scar-
borough, L.L.P., Raleigh, North Carolina, for Appel-
lee.

Before WILLIAMS, Chief Judge, NIEMEYER, Cir-
cuit Judge, and T.S. ELLIS, III, Senior United States
District Judge for the Eastern District of Virginia,
sitting by designation.

Reversed and remanded by published opinion. Judge
NIEMEYER wrote the opinion, in which Senior Judge
ELLIS joined. Chief Judge WILLIAMS wrote a sep-
arate opinion concurring in part and in the judgment.

OPINION
NIEMEYER, Circuit Judge:

With the purpose of creating competition in the
provision of local telecommunications services, the
Telecommunications Act of 1996 imposed new duties
on incumbent providers, who had previously enjoyed
monopolies in local markets for those services.
Among the new duties was the duty to sell their ser-
vices at wholesale to would-be competitors for resale
to consumers. See 47 U.S.C. § 251(c)(4). The whole-
sale rate for such services was prescribed to be the
incumbent provider's retail rate less a wholesale dis-
count determined by the relevant state utility com-
mission. /d. § 252(d)(3).

By two orders dated December 22, 2004, and
June 3, 2005, the North Carolina Utilitiecs*442 Com-
mission (“NC Commission”) determined, under the
authority of 47 U.S.C. § 252(d)(3), that the value of an
incumbent provider's incentive offers to subscribers,
such as gift cards and cash rebates, when extended to
subscribers for more than 90 days, created a promo-
tional retail rate that must be offered to would-be
competitors, less a wholesale discount.
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Challenging the NC Commission's orders, Bell-
South Telecommunications, Inc., an incumbent pro-
vider of telecommunications services, commenced
this action in the district court under 47 U.S.C. §
252(e)(6). The district court declared the NC Com-
mission’s orders invalid, holding that an incumbent
provider's incentives to retail subscribers, other than
direct reductions in price, need not be taken into ac-
count in calculating the wholesale rate to be charged
would-be competitors.

In this appeal, we conclude that the NC Com-
mission correctly ruled that “long-term promotional
offerings offered to customers in the marketplace for a
period of time exceeding 90 days have the effect of
changing the actual retail rate to which a wholesale
requirement or discount must be applied.” See 47
U.S.C. § 251(c)(4); 47 C.FR. § 51.613(a), (b). Ac-
cordingly, we reverse the judgment of the district
court and remand with instructions to enter summary
judgment in favor of the Commissioners of the NC
Commission.

I

In the spring of 2004, BellSouth Telecommuni-
cations, Inc., an incumbent provider of telecommu-
nications services to retail subscribers in North Caro-
lina, made a filing with the NC Commission to in-
troduce an incentive for subscribers which offers “a
coupon for a check for $100 as an incentive to sub-
scribe to one or more regular residence lines and two
or more features.” This “1FR + 2 Cash Back” offer, as
it was called, required subscribers to return the coupon
to BellSouth within 90 days to receive their checks.
The offer was to run for nine months-from June 29,
2004, through March 31, 2005. In its filing, BellSouth
indicated that it would not provide the benefit of this
special offer to competing providers of telecommu-
nications services under 47 U.S.C. § 251(c)(4).

Concerned that such incentive offers could be
used to circumvent the resale requirements of the
Telecommunications Act, the Public Staff of the NC
Commission ™" filed a motion with the NC Commis-
sion for a ruling that gift offers, such as BellSouth's
“1FR + 2 Cash Back” offer, are “special promotions of
telecommunications services under federal law which
must be offered to resellers if the special offer runs for
more than 90 days.”

Page 4

FN1. The Public Staff of the NC Commission
is an independent arm of the Commission
responsible for representing consumers in
matters before the Commission. The Public
Staff is not supervised by the Commission,
but rather by an executive director appointed
by the Governor. See N.C. Gen.Stat. § 62-15.

After giving public notice and receiving com-
ments, the NC Commission issued an “Order Ruling
on Motion Regarding Promotions,” dated December
22, 2004."™2 1n its order, the Commission determined
that incentives such as those proposed by BellSouth
decreased the retail rate for the purpose of calculating
the wholesale rate, because retail customers effec-
tively paid less for their telephone service in the
amount of the incentives. As a result, it *443 con-
cluded that BellSouth was required to pass on the
value of such incentives as a price reduction when
selling its services to resellers, unless it could show
that such restrictions on resale were “reasonable and
nondiscriminatory.” The NC Commission explained:

FN2. In re Implementation of Session Law
2003-91, Senate Bill 814 Titled “An Act to
Clarify the Law Regarding Competitive and
Deregulated Offerings of Telecommunica-
tions Services,” N.C. Utilities Comm'n,
Docket No. P-100, Sub 72b (Dec. 22, 2004)
(Order Ruling on Motion Regarding Promo-
tions).

While these promotional offerings are not discount
service offerings per se because they do not result in
a reduction of the tariffed retail price charged for the
regulated service at the heart of the offerings, they
do result in a savings to the customers who sub-
scribe to the regulated service.... The promotion
reduces the subscriber's cost for the service by the
value received in the form of a gift card or other
giveaway. The tariffed retail rate would, in essence,
no longer exist, as the tariffed price minus the value
of the gift card received for subscribing to the re-
gulated service, i.e. the promotional rate, would
become the “real” retail rate. Thus, the [incumbent
provider] could use the promotion as a de facto rate
change without changing its tariff pricing,

The Commission concluded that because the incen-
tives reduced the retail rate for consumers, Bell-
South had to pass on the value of the incentives to
resellers.
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With respect to the “1FR + 2 Cash Back” offer
that prompted the order, however, the Commission
observed generally that some promotions, even if they
extended for more than 90 days, might be proven to be
reasonable and nondiscriminatory and therefore
would not have to be offered to resellers. As a result, it
“would be inclined to find that [the 1FR + 2 Cash Back
promotion] is reasonable and nondiscriminatory....
[T]he anti-competitive effects caused by a nine-month
promotion that is unavailable to resellers are out-
weighed by the pro-competitive effects.” The Com-
mission was quick to point out, however, that resellers
had not complained to the Commission nor asked it to
find BellSouth's refusal to resell the promotion un-
reasonable or harmful to competition and that there-
fore it was not specifically ruling on that matter.

On BellSouth's motion for reconsideration, the
NC Commission issued an order dated June 3, 2005,
clarifying its December 22 order.™ It noted that
while the value of a promotion must be factored into
the retail rate for the purposes of determining a
wholesale rate for would-be competitors, the promo-
tion itself need not be provided to would-be competi-
tors. The NC Commission stated:

EN3. In re Implementation of Session Law
2003-91, Senate Bill 814 Titled “An Act to
Clarify the Law Regarding Competitive and
Deregulated Offerings of Telecommunica-
tions Services,” N.C. Utilities Comm'n,
Docket No. P-100, Sub 72b (June 5, 2005)
(Order Clarifying Ruling on Promotions and
Denying Motions for Reconsideration and
Stay).

The [December 22} Order does not require that
non-telecommunications services, such as gift
cards, check coupons, or merchandise, be resold.
Such items do, however, have economic value. In
recognition of this fact, the Order requires that tel-
ecommunications services subject to the resale ob-
ligation of Section 251(c)(4) be resold at rates that
give resellers the benefit of the change in rate
brought about by offering one-time incentives for
more than 90 days. The Order does not require
[incumbent providers] to provide [would-be com-
petitors] with toasters, phones, knife sets, hotel ac-
commodations, gift cards, efc. that they might pro-
vide to their customers as an incentive to purchase

Page 5

services. The Order does require that the price lo-
wering impact of any such 90-day-plus promotions
on the real tariff or retail list price be determined
and that the benefit *444 of such a reduction be
passed on to resellers by applying the wholesale
discount to the lower actual retail price.

The NC Commission thus clarified that incentives
function as retail price reductions which must be
passed on to resellers. The June 3 order also clari-
fied that even though incentives resulted in a re-
duced retail rate for purposes of calculating the
wholesale price, BellSouth could still attempt, on a
promotion-by-promotion basis, to justify any given
restriction on resale as reasonable and nondiscri-
minatory and thereby avoid having to pass the in-
centive along to a would-be competitor.

BellSouth commenced this action against the NC
Commission and the individual Commissioners (gen-
erally collectively, the “NC Commission™) under 47
U.S.C. § 252(e)(6), requesting the district court to
enter declaratory and injunctive relief against the NC
Commission's orders. ™ Specifically, BellSouth
challenged, as violating federal law, the NC Com-
mission's determination that the value of one-time
marketing incentives lasting more than 90 days must
be accounted for as a reduction of the retail rate.

FN4. While BellSouth originally named the
North Carolina Utilities Commission as a
defendant, along with the Commissioners, it
subsequently dismissed the Commission and
elected to proceed only against the Commis-
sioners under the theory of Ex parte Young,
209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714
(1908).

On cross-motions for summary judgment, the
district court declared the NC Commission's orders
invalid and granted summary judgment for BellSouth.
It held that because incentives such as gift cards were
not “telecommunications services” under 47 U.S.C. §
251(c)(4), they were not the subject of an incumbent
provider's resale duty. It also concluded that the in-
centives were not “price discounts” under the regula-
tions requiring incumbent providers to pass on dis-
counts and promotions to competing providers. Thus,
the court concluded that BellSouth had no obligation
to give the value of the incentives to competing pro-
viders when selling them telecommunications servic-
es.
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From the district court's judgment, the NC
Commission filed this appeal.

I

In enacting the Telecommunications Act of 1996,
Congress intended to create competition in local tel-
ecommunications markets. Specifically, the Tele-
communications Act was intended to force incumbent
providers of local telecommunications servic-
es-“incumbent local exchange carriers” or “incumbent
LECs”-which had regional monopolies over the local
telephone infrastructure, to open their markets to
competition. See Peter W. Huber et al., Federal Tel-
ecommunications Law § 1.9, at 54 (2d ed.1999). Be-
cause the local telephone monopolies controlled the
physical networks necessary to provide telecommu-
nications service, the Telecommunications Act
created a series of compulsory licenses from the in-
cumbent LECs to would-be competitors or “competi-
tive LECs.” Among other duties imposed by the Tel-
ecommunications Act, the incumbent LEC must “of-
fer for resale at wholesale rates any telecommunica-
tions service that the carrier provides at retail to sub-
scribers who are not telecommunications carriers.” 47
U.S.C. § 251(c)(4)(A). This provision allows a com-
petitive LEC to establish a market presence by resel-
ling the incumbent's telecommunications services
without building its own physical infrastructure. In
selling telecommunications services to a competitive
LEC, an incumbent LEC has a duty “not to prohibit,
and not to impose unreasonable or discriminatory
conditions or *445 limitations on, the resale of such
telecommunications service.” Id. § 251(c)(4)(B). The
incumbent LEC must charge the competitive LEC a
wholesale rate for the telecommunications service.
“For purposes of section 251(c)(4), a State commis-
sion shall determine whole-sale rates on the basis of
retail rates charged to subscribers for the telecommu-
nications service requested, excluding the portion
thereof attributable to any marketing, billing, collec-
tion, and other costs that will be avoided by the local
exchange carrier.” ™ Id. § 252(d)(3) (emphasis
added). Thus, the wholesale rate consists of the retail
rate, less whatever costs the incumbent LEC will save
by selling the services in bulk to the competitive LEC.
Because the wholesale rate is calculated on the basis
of the retail rate, a proper determination of the retail
rate is essential to creating competition through the
Telecommunication Act's resale provisions.
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FNS5. For purposes of calculating the whole-
sale rate for BellSouth to charge, the NC
Commission has adopted a uniform discount
rate of 21.5% from BellSouth's retail price
for residential services, and 17.6% from its
retail price for business services.

The Federal Communications Commission
(“FCC”) has promulgated regulations refining the
resale obligations imposed by the Telecommunica-
tions Act. Thus, when an incumbent LEC offers tel-
ecommunications services to a competitive LEC at a
wholesale rate, see 47 C.F.R. § 51.605(a), it does so
subject to id. § 51.605(e), which provides that the
“incumbent LEC shall not impose restrictions on the
resale by [a competitive LEC] of telecommunication
services offered by the incumbent LEC” (emphasis
added). Section 51.613, however, provides three ex-
ceptions to the rule prohibiting restrictions. First, the
incumbent LEC can prohibit cross-class selling-i.e. it
can prevent the competitive LEC from buying busi-
ness services and reselling them to residential cus-
tomers. 47 C.FR. § 51.613(a)(1). Second, the in-
cumbent LEC can restrict the resale of services offered
at promotional rates, but only if those rates are in
effect for less than 90 days. /d. § 51.613(a)(2)(i) (“An
incumbent LEC shall apply the wholesale discount to
the ordinary rate for a retail service rather than a spe-
cial promotional rate only if such promotions involve
rates that will be in effect for no more than 90 days”).
If promotions are offered for longer than 90 days, the
incumbent LEC must offer the promotional rates to its
competitors. Third, the incumbent LEC can impose
any restrictions that it can “prove[e] to the state
commission” are “reasonable and nondiscriminatory.”
Id. § 51.613(b).

Finally, the FCC adopted rules to implement the
resale requirements of the Telecommunications Act
and the regulations promulgated under it, issuing a
“First Report and Order” in August 1996. See In re
Implementation of the Local Competition Provisions
in the Telecommunications Act of 1996, 11 FCC Red.
15,499 (1996) (First Report and Order) (hereinafter
“Local Competition Order”). In its Local Competition
Order, the FCC stated that “[t]he rules that [it] estab-
lishes in this Report and Order are minimum re-
quirements upon which the states may build.” Id. § 24.

Before adopting the Local Competition Order, the
FCC considered numerous comments from interested
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parties, including contentions by incumbent LECs that
“promotions and discounts are only devices for mar-
keting underlying ‘telecommunication services' ” and
that the promotions were not themselves telecommu-
nications services required to be resold under 47
U.S.C. § 251(c)(4). See Local Competition Order ¢
941. These incumbent providers *446 argued also that
promotions and discounts were simply means “by
which incumbent LECs differentiate their services
from resellers' offerings.” Id. § 942. After considering
these and other similar comments, the FCC concluded:

Section 251(c)(4) provides that incumbent LECs
must offer for resale at wholesale rates “any tele-
communications service” that the carrier provides at
retail to noncarrier subscribers. This language
makes no exception for promotional or discounted
offerings, including contract and other custom-
er-specific offerings. We therefore conclude that no
basis exists for creating a general exemption from
the wholesale requirement for all promotional or
discount service offerings made by incumbent
LECs. A contrary result would permit incumbent
LECs to avoid the statutory resale obligation by
shifting their customers to nonstandard offerings,
thereby eviscerating the resale provisions of the
1996 Act.

Id. 9§ 948. Nonetheless, the FCC observed that
short term promotions serve “pro-competitive ends
through enhanced marketing.” Thus, it tempered its
Order to exclude short-term promotions:

There remains, however, the question of whether all
short-term promotional prices are “retail rates” for
purposes of calculating wholesale rates pursuant to
section 252(d)(3). The 1996 Act does not define
“retail rate;” nor is there any indication that Con-
gress considered the issue. In view of this ambigu-
ity, we conclude that “retail rate” should be inter-
preted in light of the pro-competitive policies un-
derlying the 1996 Act. We recognize that promo-
tions that are limited in length may serve
pro-competitive ends through enhancing marketing
and sales-based competition and we do not wish to
unnecessarily restrict such offerings. We believe
that, if promotions are of limited duration, their
pro-competitive effects will outweigh any potential
anti-competitive effects. We therefore conclude that
short-term promotional prices do not constitute re-
tail rates for the underlying services and are thus not
subject to the wholesale rate obligation.
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Local Competition Order § 949. In addition to its
ruling that promotional and discount prices generally
were to be treated as “retail rates” which incumbent
LECs must offer to their would-be competitors, the
FCC observed that short-term promotions can be
pro-competitive marketing tools. It therefore “estab-
lish[ed] a presumption that promotional prices offered
for a period of 90 days or less need not be offered at a
discount to resellers. Promotional offerings greater
than 90 days in duration must be offered for resale at
wholesale rates pursuant to section 251(c)(4)(A).”
Local Competition Order § 950; see also 47 CF.R. §
51.613(a)(2).

Applying these provisions of the Telecommuni-
cations Act, the regulations under it, and the FCC's
Local Competition Order to the question of whether
gift card type promotions must be taken into account
in calculating the retail rate, the NC Commission
concluded in its order of December 22, 2004:

Despite the [incumbent LECs'] argument that gift
card type promotions are incentives and/or mar-
keting tools used to distinguish their services in the
marketplace, these promotions are in fact promo-
tional offerings subject to the FCC's rules on pro-
motions. While these promotional offerings are not
discount service offerings per se because they do
not result in a reduction of the tariffed retail price
charged for the regulated service at the heart of the
offerings, they do result in a savings to the cus-
tomers who subscribe to the regulated*447 service.
The longer such promotion is offered, the more
likely the savings will undercut the tariffed retail
rate and the promotional rate becomes the “real”
retail rate available in the marketplace.

The NC Commission therefore ruled that in-
cumbent providers' offers of incentives to subscribers
in the form of “gift cards, checks, coupons for checks
or similar types of benefits,” offered for more than 90
days, must be made available to resellers in the form
of a reduced wholesale price.

In declaring the NC Commission's orders invalid,
the district court advanced two reasons why the orders
were inconsistent with the Telecommunications Act.
First, the district court relied on the following syl-
logism: (1) 47 U.S.C. § 251(c)(4) requires an incum-
bent LEC to resell “any telecommunications service”
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that it provides; (2) gift cards, checks, coupons and
similar types of incentives are not “telecommunica-
tions services”; therefore (3) the incumbent LEC does
not have to provide the benefit of gift cards, checks,
coupons and similar types of incentives to competitive
LECs. Second, the district court recognized that the
FCC “*has determined [in its Local Competition Order]
that the Act's resale obligations extend to promotional
price discounts offered in retail on retail communica-
tions services.” Reading a price discount not to in-
clude “marketing incentives,” the court held that
marketing incentives “such as Walmart [sic] gift
cards” are therefore excluded from the FCC's Local
Competition Order requiring that incumbent LECs
pass on price discounts to competitive LECs. The
court explained:

A customer receiving a Walmart [sic] gift card in
exchange for signing up to receive certain services,
for example, will pay the same full tariff price for
the service each month as customers who sub-
scribed to the service without the benefit of the gift
card. Moreover, a customer cannot use a Walmart
gift card or coupon to pay her bill.

The question presented on appeal, then, is
whether the district court erred as a matter of law in
concluding that the NC Commission's Order was
inconsistent with the Telecommunications Act, the
regulations promulgated under it, and the FCC's Local
Competition Order.

I

[1] Actions of state commissions taken under 47
U.S.C. §§ 251 and 252 are reviewed in federal court de
novo to determine whether they conform with the
requirements of those sections. See GTE South, Inc. v.
Morrison, 199 F.3d 733, 745 (4th Cir.1999); MCI
Telecomm. Corp. v. Bell Atlantic-Pennsylvania, 271
F.3d 491, 515-17 (3d Cir.2001).

[2][3] But even with our de novo standard of re-
view, an order of a state commission may deserve a
measure of respect in view of the commission's expe-
rience, expertise, and the role that Congress has given
it in the Telecommunications Act. See Skidmore v.
Swift & Co., 323 U.S. 134, 139-40, 65 S.Ct. 161, 89
L.Ed. 124 (1944). To be sure, state commissions'
orders construing the Telecommunications Act fall
outside Chevron's domain and its mandate of defe-
rence to reasonable interpretations of ambiguous sta-
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tutes, because the Telecommunications Act, 47 U.S.C.
§ 251(d)(1), delegated interpretive authority to the
FCC, not to the state commissions.™® See United
States v. Mead, 533 U.S. 218, 226-27, 121 S.Ct. 2164,
150 L.Ed.2d 292 (2001); *448 MCI Telecomm., 271
F.3d at 516. Yet the views of state commissions may
nevertheless deserve respect under Skidmore-the re-
spect that flows from the long-standing principle that
“the well-reasoned views of the agencies implement-
ing a statute ‘constitute a body of experience and
informed judgment to which courts and litigants may
properly resort for guidance.” ” Mead, 533 U.S. at 227,
121 S.Ct. 2164 (quoting Skidmore, 323 U.S. at
139-40, 65 S.Ct. 161). In any given case, the amount
of respect afforded to a state commission will vary in
accordance with “the degree of the agency's care, its
consistency, formality, and relative expertness,” as
well as “the persuasiveness of the agency's position.”
Mead, 533 U.S. at 228, 121 S.Ct. 2164.

FN6. Of course, the Telecommunications Act
did delegate other responsibilities to the state
commissions, such as, for example, certain
rate-setting authority. See 47 U.S.C. §
252(d).

The NC Commission's expertise and experience
in applying communications law are considerable and
even predate the enactment of the Telecommunica-
tions Act of 1996, as the Commission functioned
under the Communications Act of 1934, and the Tel-
ecommunications Act of 1996 called upon this exper-
tise and experience. See Local Competition Order § 2
(“The 1996 Act forges a new partnership between
state and federal regulators.... As this Order demon-
strates, we have benefited enormously from the ex-
pertise and experience that the state commissioners
and their staffs have contributed to these discus-
sions”). Given the NC Commission's accumulation of
knowledge and experience in telecommunications law
and policy, its orders should not be taken lightly. See
Philip J. Weiser, Chevron, Cooperative Federalism,
and Telecommunications Reform, 52 Vand. LRev. 1,
24-30 (1999) (arguing for considerable deference to
state commission decisions under the Telecommuni-
cations Act).

[4] Additionally, respect is due the orders of the
NC Commission because the NC Commission has
applied its expertise and experience in formulating
them. The NC Commission's orders resulted from a

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.



494 F.3d 439
(Cite as: 494 F.3d 439)

deliberative notice and comment process; they dem-
onstrate valid and thorough reasoning, including
careful reading and harmonizing of relevant authori-
ties and policies; and they align with the decisions of
other state commissions.”™’ See Skidmore, 323 U.S. at
139-40, 65 S.Ct. 161; Mead, 533 U.S. at 227-28, 121
S.Ct. 2164,

FN7. In addition to the North Carolina Utili-
ties Commission, other state commissions
have read the Telecommunications Act and
regulations in this fashion. See, e.g., In re
Tariff Filing of U.S. West Communications,
Inc. to "“Winback” Residential Customers
Who Have Changed Their Telephone Service
to Another Provider, Wyo. Pub. Serv.
Comm'n, No. 70,000-TT-98-379, Rcd. No.
3992, at 29-30 (Jan. 8, 1999); In re Petitions
by AT & T Communications of the Southern
States, Inc., Fla. Pub. Serv. Comm'n, No.
PSC-96-1579-FOF-TP, at 69-71 (Dec. 31,
1996).

[5] Additionally, in a scheme involving coopera-
tive federalism, federal courts should recognize the
considered role of state agencies that have accepted
Congress' invitation to become crucial partners in
administering federal regulatory schemes. State
commissions are granted authority under the Tele-
communications Act, and, to the extent they volunta-
rily accept that authority, they become an important
part of the entire regulatory scheme. See Verizon Md.,
Inc. v. Global Naps, Inc., 377 F.3d 355, 371 (4th
Cir.2004) (Niemeyer, J., concurring in part and dis-
senting in part) (“even while pursuing these federal
purposes, Congress left in place many of the tradi-
tional functions of State public utility commissions”);
see, e.g., 47 U.S.C. § 252(d) (giving state commis-
sions rate-setting authority); id. § 252(e)(3) (leaving
States authority to establish and enforce state law
relating to *449 agreements between carriers, so long
as consistent with the Act); id. § 252(£)(2) (permitting
States to apply state law to incumbent LEC agree-
ments); id. § 253(b) (preserving state authority to
protect and advance universal service); id. § 254(f)
(similar); id. § 261(b) (preserving state regulations not
inconsistent with the Act); id. § 261(c) (residual au-
thority for States to pass regulations not inconsistent
with the Act).

Thus, States' continuing exercise of authority over
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telecommunications issues forms part of a deliberately
constructed model of cooperative federalism, under
which the States, subject to the boundaries set by

‘Congress and federal regulators, are called upon to

apply their expertise and judgment and have the
freedom to do so. See generally Philip J. Weiser,
Federal Common Law, Cooperative Federalism, and
the Enforcement of the Telecom Act, 76 N.Y.U. L.Rev.
1692, 1732 (2001) (“where the FCC does not mandate
a national approach to interpreting and applying the
Telecom Act, state agencies are left with considerable
flexibility to do so, albeit subject to federal court re-
view”).

Thus, even though we review the NC Commis-
sion's orders for compliance with 47 U.S.C. §§ 251
and 252 de novo, we nonetheless approach the task
with a respect for the Commission's special role in the
regulatory scheme, its freedom to maneuver in that
role, its expertise and experience, and the care it has
taken in the particular task of forming its orders.

v

[6] Addressing the district court's first reason for
reversing the NC Commission, we note that the dis-
trict court assumed that the NC Commission con-
cluded that gift cards, checks, coupons for checks, and
similar types of incentives are themselves “telecom-
munications services” that incumbent LECs were
required to offer competitive LECs for resale. It relied
on that assumption to conclude that “there can be no
argument that [such incentives] are ‘telecommunica-
tion services,” ” and accordingly found the NC
Commission in error.

[71[8] We agree with the district court's observa-
tions that promotions and incentives in the form of gift
cards, coupons, and even gifts are not themselves
“telecommunications” as addressed in 47 US.C. §
251(c)(4). The term “telecommunications’ means “the
transmission, between or among points specified by
the user, of information of the user's choosing, without
change in form or content of the information as sent
and received.” Id. § 153(43). But this observation fails
to address accurately the scope of the resale duty
imposed by § 251(c)(4). That section requires an in-
cumbent LEC to resell its “telecommunications ser-
vice” at wholesale to competing LECs, and “tele-
communications service” is defined to be “the offering
of telecommunications for a fee directly to the public.”
47 U.S.C. § 153(46). “Telecommunications service”
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thus describes both sides of the service contract be-
tween an incumbent LEC and a consumer: (1) the
“telecommunications” offered by the provider; and (2)
the “fee” paid by the consumer. While an incentive,
such as a rebate or a gift card, is obviously not “tele-
communications,” it does reduce the retail price or
“fee” for telecommunications. As such, an incentive is
part of “the offering of telecommunications” which
incumbent LECs must make to would-be competitors.

[9] The district court pursued a red herring in
focusing on the fact that a gift card, check, coupon for
a check, or other similar type of incentive is not a
telecommunication. The salient question is whether
the incentive affects the “fee” for telecommunica-
tions.*450 The NC Commission never held that the
marketing incentives under discussion were “tele-
communications.” It noted, to the contrary, that “gift
cards, checks, check coupons and similar benefits
offered as an inducement to purchase telecommuni-
cation services [were] not themselves services (regu-
lated or nonregulated) offered by a public utility.” Its
order “does not require that non-telecommunications
services, such as gift cards, check coupons, or mer-
chandise, be resold.” Rather, the NC Commission held
that the incentives had “economic value” which ef-
fectively reduced the relevant “fee,” see 47 U.S.C. §
153(46)-the retail rate charged for telecommunica-
tions. Accordingly, the NC Commission concluded
that telecommunications (the underlying telephony)
must be resold to competing LECs “at rates that give
resellers the benefit of the change in rate brought
about by offering one-time incentives for more than 90
days.” (Emphasis added).

Even though we agree with the district court's
conclusion that such incentives are not themselves
“telecommunications” that must be resold under §
251(c)(4), we agree with the NC Commission that
incentives may nonetheless implicate the fee for tel-
ecommunications-the retail rate or consideration
given by the consumer in exchange for telecommu-
nications-and thereby affect the incumbent LECs'
resale duty.

v
[10] This brings us to the core issue-whether the
NC Commission correctly determined that the value
of incentives such as gift cards, checks, coupons for
checks, or similar types of marketing incentives ex-
tending for more than 90 days must be reflected in the
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retail rate used for computing the wholesale rate that is
to be charged to competitive LECs under 47 U.S.C. §
252(d)(3).

The NC Commission concluded that when such
incentives are offered, the nominal tariff (the charge
that appears on the subscriber's bill) is not the “retail
rate charged to subscribers” under § 252(d)(3) because
the nominal tariff does not reflect the value of the
incentives. Retail subscribers are, in fact, charged less
than the tariff rate because they receive the added
value of the incentives. BellSouth insists, however,
that “a give-away such as a gift card is not a price
reduction, promotional or otherwise,” but rather a
marketing expense incurred by it to compete in the
marketplace for subscribers.

The parties agree, as we also observe, that be-
cause the term “retail rate” is not defined in the Tel-
ecommunications Act, nor in the regulations prom-
ulgated under it, the question of whether incentives
implicate the retail rate must be resolved in light of the
pro-competition policies of the Act. See Local Com-
petition Order  949. The following hypothetical de-
monstrates how the NC Commission viewed the
question in light of these policies.

Suppose BellSouth offers its subscribers residen-
tial telephone service for $20 per month. Assuming a
20% discount for avoided costs, see Local Competi-
tion Order 4 931-33, BellSouth must resell this ser-
vice to competitive LECs for $16 per month, enabling
the competitive LEC to compete with BellSouth's $20
retail fee. Now suppose that BellSouth offers its sub-
scribers telephone service for $120 per month, but
sends the customer a coupon for a monthly rebate
check for $100. According to the NC Commission's
orders, the appropriate wholesale rate is still $16,
because that is the net price paid by the retail customer
(320), less the wholesale discount (20%). According
to BellSouth's position, however, the appropriate
wholesale rate would be $96 (the nominal retail rate of
$120, less the 20% discount for *451 avoided costs).
Because its position would not account for the pro-
motional rebate check, BellSouth's position would
obviously impede competition. The competitive LEC
would have to pay BellSouth a wholesale rate of $96
for the telephone service for which BellSouth's retail
customers would pay only $20. Thus, as the NC
Commission observed, by structuring its offerings
with incentives, BellSouth would be able to price its
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competitors out of the market. Indeed, competitive
LECs have alleged just such a price squeeze in pro-
ceedings currently before the FCC. See In re Petition
of Image Access, Inc. d/b/a NewPhone for Declara-
tory Ruling Regarding Incumbent Local Exchange
Carrier Promotions Available for Resale, Joint
Comments of ABC Telecom, et al., FCC Docket No.
06-129 (filed July 31, 2006), at 5-10.

While the anticompetitive effect of a smaller in-
centive would not be as severe as in the hypotheti-
cal-indeed at some point an incentive undoubtedly
promotes competition-the line between an incentive
that is anticompetitive and one that serves as a
pro-competitive marketing tool is just the type of line
that the FCC is authorized and qualified to draw. In-
cumbent LECs have strong, indeed natural, incentives
to win in the marketplace, and the FCC recognized in
its Local Competition Order the real possibility that
promotional offerings could be used to circumvent the
pro-competitive resale requirements of the Tele-
communications Act. Local Competition Order | 948
(“no basis exists for creating a general exemption from
the wholesale requirement for all promotional or dis-
count service offerings made by incumbent LECs”).
As the FCC ruled in its Local Competition Order,
“We, as well as state commissions, are unable to pre-
dict every potential restriction or limitation an in-
cumbent LEC may seek to impose on a reseller. Given
the probability that restrictions and conditions may
have anticompetitive results, we ... presume resale
restrictions and conditions to be ... in violation of
section 251(c)(4).” Local Competition Order ¥ 939
(emphasis added).

That the FCC may have drawn the line-between
an anticompetitive incentive and a pro-competitive
promotion-at the right place is, to some degree, indi-
cated by the fact that both incumbent and competitive
LECs have complained about its location. As one
commentator has observed, “The [incumbent LECs]
regard the pricing scheme as confiscatory and the
arguments made on the scheme's behalf as an elabo-
rate procedural smokescreen. The [competitive LECs]
regard the question of price as settled, and treat non-
cooperation as a deviation from the required legisla-
tive standard.” Richard A. Epstein, Takings, Com-
mons, and Associations: Why the Telecommunications
Act of 1996 Misfired, 22 Yale J. on Reg. 315, 339-40
(2005) (discussing unbundling requirements).
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BellSouth contends that the “core issue before
this Court” is the “meaning of the term ‘promotion’ in
the context of the Act and the FCC's First Report and
Order.” It argues at some length that when the FCC
stated that it was “only referring to ... temporary price
discounts,” the FCC was referring to tariff rate dis-
counts (discounts appearing on the subscriber's bill for
services). BellSouth asserts that the Local Competi-
tion Order does not address promotional offerings that
do not result in a change in the tariff rate.

The NC Commission, however, exercising its
statutory authority under 47 U.S.C. § 252(d)(3), de-
termined what comprised a “retail rate” within the
general parameters given by the FCC in its Local
Competition Order. The NC Commission concluded
in its December 22, 2004 order that while gift card
type promotions were

*452 not discount service offerings per se because
they do not result in a reduction of the tariffed retail
price charged for the regulated service at the heart of
the offerings, they do result in a savings to the
customers who subscribe to the regulated service.
The longer such promotion is offered, the more
likely the savings will undercut the tariffed retail
rate and the promotional rate becomes the ‘real’
retail rate available in the marketplace.

The question is not, as BellSouth seems to sug-
gest, whether the NC Commission's determination
was compelled by the Local Competition Order, but
rather whether it was authorized by it. Given the lati-
tude afforded state commissions on this issue, we
conclude that the NC Commission properly read the
FCC's Local Competition Order to require incumbent
LECs to do more than pass on to resellers only mon-
etary discounts from the tariff rate. This is based on
the Local Competition Order's contextual language;
on the comments that the FCC had received in the
course of crafting the order-comments which ad-
dressed not only discounts from the tariff rate, but also
incentive-based promotions; and above all, on the
Telecommunications Act's overarching
pro-competition purpose.

It is true that the FCC did not state explicitly what
it was referring to when it discussed “promotions and
discounts” in its 1996 Local Competition Order. But it
made amply clear that it was referring to any promo-
tion or discount by which incumbent LECs could
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“avoid the statutory resale obligation by shifting their
customers to nonstandard offerings, thereby evisce-
rating the resale provisions of the 1996 Act.” Local
Competition Order § 948. Recognizing that promo-
tions and discounts could amount to “retail rates” and
noting that Congress did not define “retail rate,” the
FCC concluded that “ ‘retail rate’ should be inter-
preted in light of the pro-competitive policies under-
lying the 1996 Act.” Id. 949. Thus, it presumed that a
promotion or discount offered a subscriber for 90 days
or less was pro-competitive, whereas a promotion or
discount offered for more than 90 days became part of
a retail rate that had to be offered to competing LECs.
1d. §950; see also 47 C.F.R. § 51.613(a)(2).

Both the FCC and the NC Commission thus un-
derstood that incentives can sometimes be more than
“marketing expenses”; they can be devices used to
create an uneven playing field. The NC Commission's
orders addressed that concern well within the para-
meters set out by the FCC in its Local Competition
Order.

BellSouth argues that the NC Commission's or-
ders stack the deck against it, denying it the opportu-
nity to compete by using marketing incentives unless
it pays for those incentives twice-once in paying for
the incentives and again in reducing its retail rate for
its competitors. The competing LECs would respond
in a like manner that, without the orders, they would
have to pay for the incentives twice in order to com-
pete-once when they pay for the service at a wholesale
rate that was not adjusted for the incentives and again
when they pay for similar marketing incentives to
offer their own customers.

The NC Commission reached a sensible middle
ground, in harmony with the FCC's judgment. The NC
Commission observed, “[i]f a promotion is offered for
an indefinite extended period of time, at some point it
starts to become or look more like a standard retail
offering that should be subject to the duty to resell at
the wholesale rate.” (Emphasis added). The NC
Commission then concluded that that point would be
90 days, the same period specified by the FCC in its
regulations and in *453 its Local Competition Order.
See 47 CF.R. § 51.613(a)(2); Local Competition
Order § 950 (“We therefore establish a presumption
that promotional prices offered for a period of 90 days
or less need not be offered at a discount to resellers.
Promotional offerings greater than 90 days in duration
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must be offered for resale at wholesale rates pursuant
to § 251(c)(4)(A)™). In so ruling, the NC Commission
did not decide how to treat any particular incentive or
promotion. Rather, it established guidelines similar to
those given by the FCC in its Local Competition Or-
der. Indeed, with respect to the only specific promo-
tion discussed, the “1FR + 2 Cash Back” offer, the NC
Commission indicated that it was inclined to allow the
incentive, even though it amounted to a restriction on
resale and lasted more than 90 days, because it was
pro-competitive. See 47 C.F.R. § 51.613(b) (the in-
cumbent LEC can impose any restrictions that it can
“prove[ ] to the State commission” are “reasonable
and nondiscriminatory”).

We therefore conclude that the district court erred
in concluding that the NC Commission's orders vi-
olated the Telecommunications Act, the regulations
promulgated under it, and the FCC's Local Competi-
tion Order. In reversing the district court and restoring
the NC Commission's orders, we emphasize that the
NC Commission has invited BellSouth to show that
any particular restriction on resale is pro-competitive,
reasonable, and not discriminatory.™

FNS. The tenor of the NC Commission's or-
ders suggests, for instance, that the benefit of
de minimus incentives such as merchandise
or low-value gift cards need not be passed on
to resellers.

BellSouth argues further that as an accounting
matter, the NC Commission's orders would unrea-
sonably double-count its costs of incentives. It claims
that it accounts for incentives as “marketing expenses”
under the mandatory government accounting scheme.
Such marketing expenses are presumptively sub-
tracted from the retail rate as “avoided costs.” See 47
U.S.C. § 252(d)(3) (“excluding ... costs that will be
avoided by the local exchange carrier”); 47 C.FR. §
51.609. And with the NC Commission's order, Bell-
South must again account for the expense as a dis-
count to the retail rate when selling its services to
competing LECs.

BellSouth's argument, however, suggests a
greater problem than actually exists. If the costs of
incentives were accounted as avoided costs at the time
the uniform wholesale discount was set, BellSouth
could seek approval to reduce the wholesale discount
by an appropriate amount. See 47 C.FR. §§
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51.609-51.611. Moreover, the fact that BellSouth
currently chooses to put the cost of incentives in the
marketing account does not necessarily mean that it
will do so in the future. Conceivably, BellSouth could
account for its incentive costs as reductions in revenue
in its revenue accounts, as the placement of items in
accounts is more art than science. See 47 CF.R. §
32.5000 et seq. Indeed, BellSouth demonstrates its
own understanding of this flexibility by adopting a
litigating position that appears to be inconsistent with
its tax position on these expenses. BellSouth has stated
in public filings that “marketing incentives, including
cash coupons, packaging discounts and free service
are recognized as revenue reduction and are accrued in
the period the service is provided.” Bell-South Corp.,
Annual Report (Form 10-K), at 61 (Feb. 24, 2004)
(emphasis added). This flexibility that BellSouth has
shown regarding these expenses will surely help it find
the *454 optimal accounting treatment in light of the
NC Commission's orders.

BellSouth also argues that it would not be able to
establish a value for some of the incentives for pur-
poses of determining an effective retail rate. It points
out that the value to a customer of a rebate check is
less than the face value of the check because of the
effort required to redeem it. Similarly, a $100 gift card
is also worth less than $100 cash, because a customer
can only use the gift card for certain purposes and
must exert time and effort in spending it. Moreover,
when a promotion is given on a one-time basis in
connection with an initial offering of service, its value
must be distributed over the customer's expected fu-
ture tenure with the carrier and discounted to present
value. The degree of difficulty in valuing incentives
might, in some circumstances, support a claim that
resale restrictions are reasonable and nondiscrimina-
tory. But such issues can be negotiated between
BellSouth and competitive LECs or, failing success in
negotiations, resolved by the NC Commission.

BellSouth's arguments are essentially arguments
of impracticality or difficulty, not arguments about
what the law commands. Such impracticalities and
difficulties cannot, at least at the level identified by
BellSouth, determine its obligations under the Tele-
communications Act, which often requires Herculean
efforts on the part of incumbent LECs to accommo-
date their competitors. We conclude that the NC
Commission's ruling on BellSouth's obligations under
the Telecommunications Act is supported by applica-
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ble law.

Accordingly, we reverse the judgment of the dis-
trict court and remand this case to that court with
instructions to enter summary judgment in favor of the
Commissioners of the NC Commission.

REVERSED AND REMANDED

WILLIAMS, Chief Judge, concurring in part and in
the judgment:

The majority interprets the Telecommunications
Act of 1996, Pub.L. No. 104-104, 110 Stat. 56 (1996)
(the “Telecommunications Act”)'s definition of “tel-
ecommunications service” to mean that special offers
featuring gift incentives form part of the “offering